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I. BACKGROUND 

A. The United States of America ("United States"}, on 

behalf of the Administrator of the United States Environmental 

Protection Agency ("EPA"), filed a complaint in this matter 

pursuant to Sections 106 and 107 of the Comprehensive 

Environmental Response, Compensation, and Liability Act 

("CERCLA"), 42 U.S.C. §§ 9606 and 9607. 

B. The United States in its complaint seeks, int~r ~lia: 

(1) reimbursement of costs incurred by EPA and the Department of 

Justice for response actions at the Maxey Flats Disposal 

Superfund Site (the "Site") in Fleming County, Kentucky, together 

with accrued interest; and (2) performance of studies and 

response work by the Settling Defendants at the Site consistent 

with the National Oil and Hazardous Substances Pollution 

Contingency Plan, 40 C.F.R. Part 300 (as amended) ("NCP"). 

c. The Maxey Flats Disposal~ite is a low-level ~adioactive 
~~-:..:.:::::-

waste site licensed under the Atomic Energy Act ("AEA"). 

Pursuant to the requirements of the AEA, the Site is ~wned by the 

Commonwealth of Kentucky ("Commonwealth"). The Commonwealth, 

through the Cabinet for Human Resources, exercises regulatory 

authority over the Site pursuant to its status as an "Agreement 

State" under the AEA and the Kentucky Cabinet for Natural 

Resources and Environmental Protection is the current licensee of 

the Site. Nuclear Engineering company (now known as "U.S. 

Ecology, Inc."} operated the Site under a license granted by the 
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Commonwealth from 1963-1978, during which time 4-5 million cubic 

feet of radioactive waste was disposed of at the Site. 

D. In accordance with the NCP and Section 12l(f) (1) (F) of 

CERCLA, 42 u.s.c. § 962l(f) (l) {F), EPA notified the Commonwealth 

of Kentucky on June 30, 1992 of negotiations with potentially 

responsible parties ("PRPs") regarding the implementation of the 

remedial design and remedial action ( 11RD/RA11 ) for the site. 
--~ 

E. In accordanc~ with section l22(j) {l} ~J ~~GLA, 42 
-

u.-s.~§ 9622(j)(l}, EPA notified the United states Department of 

the Interior and the United States Department of Agriculture on -

June 30, 1992 of negotiations with PRPs regarding the release of 

hazardous substances that may have resulted in injury to the 

natural resources under federal trusteeship and encouraged the 

trustees to participate in the negotiation of this Consent 

Decree. 

F. Participation by the SettX~Defendants in t~ 
~ - • _-':--~-: ~oe 

settlement represented by this Consent Decree shall not be 

construed as an acknowledgement by the __ settling Defen~ants that 

releases or threatened releases of hazardous substances at or 

from the Site constitute an imminent and substantial endangerment 

to the public health or welfare or to the environment. Except as 

otherwise provided in the Federal Rules of Evidence, 

participation by the Settling Parties in the settlement 

represented by this Consent Decree shall not be considered an 
·- -

admission of liability for any purpose. By consenting to the 

entry of the Consent Decree, the Settling Defendants do not admit 
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any statement in the administrati"e record. The Settling Parties_~-· ··-~~--

reserve their rights to raise any defense and to challenge any 

fact or liability in any proceeding except one to enforce this 

consent Decree. 

G. Pursuant to Section 105 of CERCLA, 42 u.s.c. § 9605, EPA 

placed the Site on the National Priorities List, set forth at 40 

C.F.R. Part 300, Appendix B, by publication in the Federal 

Register on June 10, 19.86, at 51 Fed. Reg. 21,055 and 21,o9s:--
-

·H. In response to .an alleged release or substantial threat 

of a release of hazardous substances at or from the·site, the 

Maxey Flats Steering committee, composed of 82 PRPs, commenced on 

March 24, 1987, a Remedial Investigation and Feasibility study 

("RI/FS") for the Site pursuant to 40 c.F.R. § 300.430 under the 

Administrative Order by Consent ("AOC") for the Site dated March 

24, 1987. 

I. The Remedial Investigation~!") Report ror ~Qe Site - . - -~·:-.:.:.::-

was finalized on July 21, 1989, and the Feasibility Study ("FS") 

--Report was finalized, with an Addendum1 on May 31, 19~1. The 

Maxey Flats Steering Committee has completed the work required 

under the AOC. 

J. Pursuant to Section 117 of CERCLA, 42 u.s.c. § 9617, EPA 

published notice of the completion of the FS and of the proposed 

plan for remedial action on June 3 and June 4, 1991, in major 

local newspapers of general circulation. EPA provided an 
.. 

opportunity for written and oral comments from the public on the 

proposed plan for remedial action. A copy of the transcript of 
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~he public meeting·held on the proposed plan is available to the 

public as part of the administrative record upon which the 

Regional Administrator based the selection of the response 

action. 

K. The decision by EPA on the remedial action to be 

implemented at the Site is embodied in a final Record of Decision 

("ROD"), issued on September 30, 1991, (attached as Appendix A), 

on which the ~ommonwea~th had a reasonable opportunity-to--reVTew 

and comment and has given its general concurrence. The ROD 

includes a responsiveness summary to the public comments. Notice 

of the final plan was published in accordance with Section 117(b) 

of CERCLA. 

L. Based on the information currently available to EPA, EPA 

believes that the Work as defined herein will be properly and 

promptly conducted by the Settling Defendants if conducted in 

accordance with ~he requirements ~r~is Consent Decre!~~~d the 

statement of Work ("SOW"). 

· M. Solely for the purposes of Section 113(j) of CERCLA, the 

remedial action selected by the ROD and the Work to be performed 

by the Settling Defendants shall constitute a response action 

taken or ordered by the President. 

N. The Parties represent, and the Court by entering this 

Consent Decree finds, that this Consent Decree has been 

negotiated by the Parties in good faith and implementation of 
>> • 

this Consent Decree will expedite the cleanup of the Site and 

will avoid prolonged and· complicated litigation among the 
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Parties, and that this Consent Decree is fair, reasonable, and in 

the public interest. 

NOW, THEREFORE, it is hereby Ordered, Adjudged, and Decreed: 

II. JURISDICTION 

1. This Court has jurisdiction over the subject matter 

of this action pursuant to 28 u.s.c. §§ 1331 and 1345, and 42 

u.s.c. §§ 9606, 9607, and 9613(b). This court also has personal 

jurisdiction over the $ettling Parties. Solely for thepurposes 

of th~s consent Decree and the underlying complaint, Settling 

Parties waive all objections and defenses that they·may have to 

jurisdiction of the Court or to venue in this District. The 

Settling Parties shall not challenge the terms of this Consent 

Decree or this Court's jurisdiction to enter and enforce this 

Consent Decree. 

III. PARTIES BOUND 

2. Thrs consent Decree ...appl:ies to and_ ier bi~ng upon 
- ·• --- ... ""-:-::-:.:: -

th~ United States, the Settling Defendants, and th~ir successors 

and assigns. Any reorganization, abol~tion, size red~ction, 

transfer of function, or change in the existence or authority of 

a Settling Federal Agency or the commonwealth, or change in 

ownership or corporate status of a Settling Private Party 

including, but not limited to, any transfer of assets or real or 

personal property, shall in no way alter the responsibilities 

under this consent Decree of the Settling Federal Agency, 
-- . 

Settling Private Party, or the Commonwealth. 
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3. settling Private Parties shall provide a copy of 

this Consent Decree to each contractor hired to perform the IRP 

Work (as defined below) and to each person representing any 

Settling Private Party with respect to the Site or the IRP Work 

and shall condition all contracts entered into hereunder upon 

performance of the IRP Work in conformity with the terms of this 

Consent Decree. Settling' Private Parties or their contractors 
----

shall provide-written notice of the Consent Dec~ee to all 

subcontractors hired to perform any portion of the IRP Work 

required by this Consent Decree. settling Private-Parties shali 

nonetheless be responsible for ensuring that their contractors 

and subcontractors perform the IRP Work in accordance with this 

consent Decree. With regard to the IRP Work, each contractor and 

subcontractor shall be deemed to be in a contractual relationship 

with the Settling Private Parties within the meaning of Section 

107(b) (3} of CERCLA, 42 U.S.C. § ~U7\b) (3). 

4. The commonwealth shall provide a copy of this 

Consent Decree to each contractor hire9 to perform the BoRP Work 

(as defined below) and to each person representing the 

Commonwealth with respect to the site or the BoRP work and shall 

condition all contracts entered into hereunder upon performance 

of the BoRP Work in conformity with the terms of this consent 

Decree. The Commonwealth or its contractors shall provide 

written notice of the Consent Decree to all subcontractors hired 

to perform any portion of the BoRP Work. The Commonwealth shall 

nonetheless be responsibie for ensuring that its contractors and 

---------------------
---------------
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subcontractors perform the BoRP Work in accordance with this 

consent Decree. With regard to the BoRP Work, each contractor 

and subcontractor shall be deemed to be in a contractual 

relationship with the Commonwealth within the meaning of section 

107(b) (3) of CERCLA, 42 U.S.C. § 9607(b)(3). 

IV. DEFINITIONS 

5. Unless otherwise expressly provided herein, terms 

used in this consent Decree which are defined in CERCLA o;-·in 

regulations promulgated under CERCLA shall have the meaning 

assigned to them in CERCLA or in such regulations. -·whenever 

terms listed below are used in this Consent Decree or in the 

statement of Work or appendices attached hereto.and incorporated 

hereunder, the following definitions shall apply: 

"AEA" shall mean the Atomic Energy Act of 1954, as amended, 

42 u.s.c. §§ 2201 et seg. 

"Balance of Remedial Phase" tBORP) shall mean --that~ortion - · .... -.... : ~~ 

of the remedy for the Site described in Tasks IV and V of Section 

IV of the Statement of Work for the Site (SOW), attac~ed as 

Appendix B, and which is equivalent to the tasks comprising the 

"Interim Maintenance Period" (IMP) and "Final Closure Period" 

{FCP) as described in the ROD. 

"BoRP Activities" shall mean those activities to be 

undertaken by the Commonwealth to implement the final plans and 

specifications submitted by the commonwealth pursuant to the IMP 

and FCP work plans as described in the sow and this consent 

Decree and approved by EPA. 

' . -
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"BoRP Remedial Design" sha.ll lllean those activities to be 

undertaken by the Commonwealth to develop the final plans and 

specifications for the BoRP Activities as required in the sow and 

this Consent Decree. 

11BoRP Work" shall mean all activities the Commonwealth is 

required to perform under this Consent Decree, including the 

commonwealth IRP Obligations and other remedial tasks and 0 & M 

(as defined below} specified in the sow, except those requiredby 

Section XXVIII (Retention of Records). 

"CERCLA" shall mean the Comprehensive Environniental 

Response, Compensation, and Liability Act of 1980, as amended by 

the Superfund Amendments and Reauthorization Act of 1986, 42 

u.s.c. §S 9601 et seq. 

"Chemical and Radiological Monitoring" shall mean all 

monitoring, including monitoring for RCRA hazardous wastes or 

hazardous constituents, as specif~n Sectipn III~A.+~.-j. of 
.~ --~ 

the sow. 

"Commonwealth IRP Obligations" shall mean the Commonwealth's 

responsibility to perform the following tasks until Certification 

of Completion of the IRP: Chemical and Radiological Monitoring; 

access control and security; and Site maintenance, including 

grass cutting, fence repair, routine cap repairs, subsidence 

monitoring and repair, and ditch cleaning. 

"Commonwealth" or "State" shall mean the Commonwealth of 
-

Kentucky, its various State cabinets and agencies, and related 

entities including the state university system. 



-1.0-

"Consent Decree" shall mean 'fhis Decree and all appendicef:> 

attached hereto (listed in Section XXXII). In the event of 

conflict between this Decree and any appendix, this Decree shall 

control. 

"Construction Standards" shall mean those requirements 

designated as Construction Standards in the Statement of Work and 

those construction-related criteria and standards developed 

during IRP Remedial De.sign or BoRP Remedial Design . which are­

consistent with the remedy outlined in the sow. 

"Day" shall mean a calendar day unless expressly stated to 

be a working day. "Working day" shall mean a day other than a 

Saturday, Sunday, or federal holiday. In computing any period of 

time under this Consent Decree, where the last day wou~d fall on 

a Saturday, sunday, or federa~ ho~iday, the period shall run 

until the close of business of the next working day. 

".Q§. Minimis Consent Decree" abcd"l mean the consente-decree - --- - - • T~:-: __ ·:_ ~ -

lodged herewith to which the United States, the De Minimis 

Settlers and the Settling Privates Par.ties are signat_?ries. 

"De Minimis Settlers" shall mean, collectively, the "Non­

Federal ~ Minimis Settlers" and the "Federal De Minimis 

settlers," as listed in Exhibits 1. and 4 of the "Jlg Minimis 

Consent Decree" for the Site lodged with this Consent Decree. 

"EPA" shall mean the United States Environmental Protection 

Agency and any successor departments or agencies of the United 

states. 
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"Final Closure Period" (FCP) -shall mean that portion of the-~-~ 

remedy described in Section IV, Task IV.B. of the SOW and 

identified as the Final Closure Period in the ROD. 

"Future Response Costs" shall mean the costs that EPA or the 

United States Department of Justice incur in reviewing or 

developing plans, reports and other items pursuant to this 

Consent Decree, verifying the Work, or otherwise overseeing this 

consent Decree, including payroll-costs, contractor costs;--travel 

cost~, and laboratory costs; but shall not include i) costs EPA 

incurs in performing Emergency Response pursuant to·section 

XVIII; ii) costs EPA incurs in performing Work in accordance with 

Paragraph 126 of Section XXIV (Covenants Not to sue or Take 

Administrative-Action by Plaintiff) or in performing additional 

response actions as provided in Section IX (Additional Response 

Actions) or section X (EPA Periodic Review); or iii) any other 

costs which are reserved or subje~~ reopeners under:~ction - -· -- . .. . - .. ' '-:._-:_ -~ --
XXIV (Covenants Not to Sue or Take Administrative Action by 

Plaintiff). 

"Interim Maintenance Period" (IMP) shall mean the period of 

natural subsidence, and Site maintenance and monitoring, 

commencing upon Certification of Completion of the IRP and 

concludinq with the attainment of the trench stabilization 

criteria established in accordance with the sow. 

"Initial Remedial Phase" (IRP) shall mean that_portion of 

the remedy described in the Record of Decision as the Initial 

Closure Period, which consists of Tasks I-III of the SOW and the 
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performance monitoring requiremen~s relating to Tasks I-III in 

Task v of Section IV of the sow. 

"IRP Activities" shall mean those activities to be 

undertaken by the settling Private Parties to implement the final 

plans and specifications submitted by the Settling Private 

Parties pursuant to the IRP Remedial Action Work Plan and 

approved by EPA. 
-- -·--

"IRP Remedial Design" shall mean those activities to be 

under~aken by the Settling Private Parties to develop the final 

plans and specifications for the IRP Activities pursuant to the -

IRP Remedial Design Work Plan. 

"IRP Work" shall mean all activities settling Private 

Parties are required to perform under this consent Decree, 

including the IRP tasks specified in the SOW, except those 

required by Section XXVIII (Retention of Records). 

"National Contingency Plan" ~-----=JN"CP) shall mean th~National 

Oil and Hazardous Substances Pollution contingency Plan 

promulgated pursuant to Section 105 o~ CERCLA, 42 u.s.c. § 9605, 

codified at 40 C.F.R. Part 300, including, but not limited to, 

any amendments thereto. 

"Operation and Maintenance" or (0 & M) shall mean all 

activities to maintain the effectiveness of the remedial action 

which are described in the Record of Decision for the site as the 

Custodial Maintenance Period, including all institutional 

control, perpetual care, and maintenance and monitoring 

activities as required under the Institutional Control Period 

----------------------
---------------
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(ICP) and Post-Institutional control Period Work Plans and 

operation and Maintenance Manuals developed pursuant to this 

Consent Decree and the Statement of Work (SOW} and approved by 

EPA. 

"Paragraph" shall mean a portion of this consent Decree 

identified by an arabic numeral or an upper case letter. 

"Parties" shall mean the Plaintiff, the Settling Defendants, 

and the Settling Federal Agencies:- ---

"''Past Response Costs" shall mean all costs, including, but 

not limited to, direct and indirect costs that the~nited States 

(excluding the Settling Federal Agencies) incurred and paid with 

regard to the Site prior to the date of entry of this consent 

Decree, plus interest on those costs. 

"Performance Standards" shall mean the performance 

standards specifically identified in Section III of the sow and 

such other cleanup standards, sta~arcfs of cor1trQl;- an~-::;-0ther 
,.::-.. _:-

substantive requirements, criteria or limitations that EPA 

identifies as a result of IRP Remedia~Design or BoRP Remedial 

Design that are consistent with the standards specified in 

Section III of the sow and are required due to significant 

monitoring or sampling data developed during the IRP Remedial 

Design or BoRP Remedial Design which are materially different 

from previously existing data. 

"Plaintiff" shall mean the United States on behalf of EPA. 

-
--~--
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11RCRA11 shall.tnean the Resource Conservation and Recovery 

Act, as amended, 42 u.s.c. §§ 6901 et seq., which is in effect on 

the effective date of this Consent Decree. 

"Record of Decision11 (ROD) shall mean the EPA Record of 

Decision relating to the Site dated September 30, 1991, issued by 

EPA Region IV, and all attachments thereto. 

"Remedial Activities" shall mean the IRP Activities and the ---BoRP Activities. 

-.. ~emedial Measures" shall mean the "Remedial Measures" 

designated in Section III of the sow. 

"Remedial Standards" shall mean the "Performance Standards" 

as defined in this consent Decree and the Construction standards 

and Remedial Measures described in section III of the sow, as may 

be modified by EPA during IRP Remedial Design and BoRP Remedial 

Design. 

"Section" shall mean a porticm-of this Consent De~~ 
... -~--

identified by a Roman numeral. 

"Settlement Agreement" shall mean the agreement petween the 

Settling Private Parties and Settling Federal Agencies, which is 

attached to this Consent Decree as Appendix c and which is made 

an enforceable part hereof. 

"Settling Defendants" shall mean the Settling Private 

Parties and the commonwealth. 

"Settling Federal Agencies" shall mean those agencies or 

departments of the United States identified in Appendix D hereto. 
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"Settling Parties" shall mean the Settling Private Parties, _ 

the Settling Federal Agencies, and the Commonwealth. 

"Settling Private Parties" shall mean those parties 

identified in Appendix E hereto. 

"Site" shall mean the Maxey Flats DisposalSuperfund Site, 

encompassing approximately 280 acres, located on County Road 

1895, approximately 10 miles northwest of the City of Morehead, 
-- -----~-

in southeastern Fleming County, Kentucky and depicted generally 

on tne map attached as Appendix F. 

"Statement of Work" (SOW) shall mean the document attached 

as Appendix B to this consent Decree and any modifications made 

in accordance with this Consent Decree. 

--' 

"Supervising Contractor" shall mean the principal contractor 

or contractors retained by the Settling Defendants to supervise 

and direct the design and/or implementation of their respective 

Work under this Consent Decree. 
-~ ··--

"United States" shall mean the United states of America, 

including its agencies, departments, and instrumentaljties, 

except that, for purposes of Sections XIX, XX, XXIII, XXIV and 

XXV of this consent Decree (Reimbursement of Response Costs, 

Indemnification and Insurance, Stipulated Penalties, Covenants 

Not to Sue or Take Administrative Action by Plaintiff, and 

Covenants by Settling Defendants), "United States" shall not 

include the Settling Federal Agencies. 

"Waste Material" shall mean (1) any "hazardous substance" 

under Section 101(14) of CERCLA, 42 u.s.c. § 9601(14}; (2) any 

-------------------------
-----~-------~~ 
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pollutant or contaminant under Section 101(33)_?f CERCLA, 42 

u.s.c. S 9601(33); and (3) any "solid waste" under Section 

1004(27) of RCRA, 42 U.S.C. § 6903(27). 

"Work" shall mean the IRP Work and the BoRP Work. 

V. GENERAL PROVISIONS 

6. Objectives of the Parties 

The objectives of the Parties in entering into this Consent 
---

Decree are to protect public health and welfare and the 

environment at the Site through the funding, design and 

implementation of response actions at the Site by the Settling 

Parties and to partially reimburse response costs of the 

Plaintiff. 

7. Commitments by Settling Parties 

a. Settling Private Parties shall perform and, 

together with Settling Federal Agencies, shall finance the IRP 

Work in accordance with this Cons~~ecree and all-pl~BS, 
. ----- . . . ' "~ .. :--:::.··-

standards, specifications, and schedules set forth in the SOW, as 

well as the schedules developed and approved by EPA p~rsuant to 

this Consent Decree. settling Private Parties and the settling 

Federal Agencies shall also reimburse the United states for 

response costs as provided in this consent Decree. 

b. The Commonwealth shall perform and finance the 

BoRP Work and the Commonwealth IRP Obligations in accordance with 

this consent Decree and all plans, standards, specificatiQns, and 

schedules set forth in the sow, as well as the schedules 

developed and approved by EPA pursuant to this Consent Decree. 



-17-. 

This Consent Decree does not purport to settle any liability the 

Commonwealth may have to Plaintiff for any response costs the 

United States (other than the Settling Federal Agencies) has 

incurred as of the date of entry of the Consent Decree or which 

the United States will incur after the date of entry of this 

consent Decree, except those costs the Commonwealth has agreed to 

pay under Sections XII and XVIII (Access and Emergency Response), ---

and Paragraph~26 of S~ction XXIV--(Covenants Not To Sue orTike 

Admi~istrative Action by Plaintiff). 

c. Whenever the settling Private Parties and 

Settling Federal Agencies are obligated to pay money to the 

Plaintiff under this consent Decree, the Settling Private Parties 

are jointly and severally obligated for the entire amount. The 

Settling Private Parties and Settling Federal Agencies have 

allocated the payment obligations under this consent Decree among 

themselves as specified in the se~lement Agreemen~. 

Settling Private Parties ar~jointly and sev~~~~lY obligated to 

perform the IRP Work and to finance all. IRP Work, but the 

obligations to finance the IRP Work are allocated among the 

Settling ·Private Parties and the Settling Federal Agencies as 

specified in the Settlement Agreement. 

d. Except as provided in Section XXI (Force 

Majeure), the failure or delay of any settling Party to pay or 

otherwise perform its respective obligations shall not relieve 

any of the Parties of their obligations under this Consent 

Decree. 

-~ -~. :::....~-~==-
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e. ·No provision of this consent Decree shall be 

interpreted as or constitute a commitment or requirement that the 

Settling Federal Agencies obligate or pay funds in contravention 

of the Anti-Deficiency Act, 31 u.s.c., §§ 1301, 1341, 1342, 1349-

51, 1511-19. 

8. Compliance With Applicable Law. All activities 

undertaken by Settling Defendants pursuant to this consent Decree 
--~-

shall be performed in accordance with the requirements of all 

applicable federal and state laws and regulations. Settling 

Defendants shall also comply with all applicable or·relevant and 

appropriate requirements of all federal and state environmental 

laws as set forth in the ROO and the sow. The activities 

conducted pursuant to this consent Decree, if approved by EPA, 

shall be considered to be consistent with the NCP. 

9. Permits 

a. As provided in~ection l2l(e) of c~ and 
•" .~_-:,:-

§ 300.400(e) (l) of the NCP, no permit shall be required for any 
-

portion of the Work conducted entirely. on-site. In p~rticular, 

the Settling Private Parties and commonwealth agree that, by 

performing or paying for the IRP Work or any other response 

actions that are on-site, as defined at 40 C.F.R. 

§ 300.400(e){l) (1993), the Settling Private Parties and Settling 

Federal Agencies do not become subject to any existing or future 

State permittee or licensee obligations arising unde~ any State 

statutes or regulations that implement or are the basis for 

delegation under the AEA·, the Clean Air Act, the Clean Water Act, 
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RCRA, the Safe Drinking Water Act; and the Solid Waste Disposal 

Act; or based on any independent State statutes or regulations, 

existing now or in the future, that apply to the same media or 

Waste Material as such federal statutes. However, this Paragraph 

does not relieve Settling Private Parties or Settling Federal 

Agencies from complying with the applicable or relevant and 

appropriate requirements of federal and state environmental laws 

as set forth in the ROD. When any portion of the Wo~~ requ.ires a 

federal or state permit or approval, settling Defendants shall 

submit timely and complete applications and take aii other 

actions necessary to obtain all such permits or approvals. 

b. Settling Defendants may seek relief under the 

provisions of Section XXI (Force Majeure) of this Consent Decree 

for any delay in the performance of the Work resulting from a 

failure to obtain, or a delay in obtaining, any permit required 

for the Work. -. .;.-. 
-':::::_· 
'"' . ' ... : - ~:: 

c. This Consent Decree is not, and shall not be 

construed to be, a permit issued pursuant to any fede~al or state 

statute or regulation. 

10. Notice of Obligations to Successors-in-Title 

a. Within 15 days after the entry of this Consent 

Decree, the Commonwealth of Kentucky, as owner of the Site 

property, shall record a certified copy of this Consent Decree 

with the Recorder's Office (or Registry of Deeds or other 

appropriate office), Fleming County, Commonwealth of Kentucky. 

Thereafter, each deed, title, or other instrument conveying an 
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interest in the·property included-in the Site shall contain a 

notice stating that the property is subject to this Consent 

Decree and shall reference the recorded location of the Consent 

Decree and any restrictions applicable to the property under this 

Consent Decree. 

b. The obligations of the commonwealth with 

respect to the provision of access under Section XII (Access) and 
- -----

the implementation of institutional controls as required by the 

ROD and the SOW shall be binding upon any and all departments or 

agencies of the commonwealth and any and all persons who 

subsequently acquire any ownership interest or portion thereof 

(hereinafter "Successors-in-Title"). Within ~5 days after the 

entry of this Consent Decree, the commonwealth shall record at 

the Recorder's Office (or Registry of Deeds or other appropriate 

office where land ownership and transfer records are maintained 

for the property) a notice of obliqation to provide ac~s under 
- . ~ '·-: ~ 

Section XII (Access) and related 90venants. Each subsequent 

instrument conveying an interest to any such property_included in 

the Site shall reference the recorded location of such notice and 

covenants applicable to the property. 

c. The Commonwealth and any Successor-in-Title 

shall, at least 30 days prior to the conveyance of any such 

interest, give .written notice of this consent Decree to the 

grantee and written notice to EPA of the proposeg conveyance, 

including the name and address of the grantee, and the date on 

which notice of the Consent Decree was given to the grantee. In 

-~-~-------
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the event of any such conveyance, ~he commonwealth's obligations 

under this consent Decree, including its obligations to provide 

or secure access pursuant to Section XII, shall continue to be 

met by the Commonwealth. In addition, if the United states 

approves, the grantee may perform some or all of the Work under 

this Consent Decree. In no event shall the conveyance of an 

interest in property that includes, or is a portion of, the Site 

release or otherwise affect the liability of the settll;g~artles 

to co~ply with the consent Decree. 

d. In the event that additional parcels ·of property 

are acquired for a buffer zone pursuant to the sow, the party 

acquiring such property shall comply with the provisions of 

subparagraphs a-c above, with all obligations running from the 

closing date of the acquisition of any such parcel of property. 

VI. DE MINIMIS CONSENT DECREE 

11. In. consideration oE-::.the covenants not tq~ue the 

commonwealth of the De Minimis Settlers under the te;rmsof the De 

Minimis Consent Decree, and except as specifically provided in 

Paragraph 12 of this Consent Decree, the Commonwealth covenants 

not to sue or to take administrative action against any of the De 

Minimis Settlers for any and all civil liability pursuant to 

Sections 107(a) or 113(f} of CERCLA, 42 u.s.c. §S 9607(a) and 

9613(a), and Section 7003 of RCRA, 42 u.s.c. § 6973, state law or 

common law, relating to the Site. The covenants not to sue or to 

take administrative action of the commonwealth shall take effect 

for the De Minimis Settlers upon their respective payments in 
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accordance with the ~ Minimis Consent Decree. These covenants 

not to sue extend to the De Minimis settlers and do not extend to 

any other person. 

12. The covenants by the Commonwealth set forth in 

Paragraph 11 above do not pertain to any matters other than those 

expressly specified therein. The Commonwealth reserves, and _this 

consent Decree is without prejudice to, all rights against the De 

Minimis Settlors with respect to all other matters, including, 

but not limited to: --·-
-a. claims based on failure-to make the payments _ 

required by Section XIX (Reimbursement of Response_~osts) and the 

~ Minimis consent Decree; 

b. criminal liability; 

c. liability for injury to, destruction-of, or loss of 

natural resources for which there are federal t~ustees. 

d. liability for response costs that have been or may 

have been incu~~eg by the U.S. Dep~~ent of Interior or u.s • 
....:;:-_ - -

Department of Agriculture in-their-role as natural resource 

__ trust~es. 
.. 

13. Nothing in this section or the ~Minimis Consent 

Decree shall affect the obligations of the Settling Parties or 

their successors or assigns to the Plaintiff under the terms of 

this Consent Decree, or the rights of the Plaintiff against the 

Settling Parties or their successors or assigns as provided or 

reserved under the terms of this Consent Decree. 

VII. OBLIGATIONS OWED BY THE SETTLING PRIVATE PABTIES AND 
THE SETTLING FEDERAL AGENCIES TO EACH OTHER 

14. The Settling Private Parties and the settling 

Federal Agencies have set forth their obligations to each other 

-.-----~----::::::o--
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in the Settlement Agreement, whic~ is incorporated herein by 

reference and made an enforceable part hereof. 

VIII. PERFORMANCE OF THE WORK 

15. Selection of supervising contractor. 

a. All aspects of the IRP Work to be performed by 

Settling Private Parties pursuant to this Section or Sections IX, 

X, and XI {Additional Response Actions, EPA Periodic Review, and 

Quality Assurance, Sampling and Data Analysis) .. of this Consent · 

Decree shall be under the direction and supervision of a 

supervising contractor, the selection of which shal~ be subject 

to disapproval by EPA. Within 15 days after the entry of this 

Consent Decree, Settling Private Parties shall notify EPA and the 

Commonwealth in writing of the name, title, and qualifications of 

any contractor proposed to be the Supervising Contractor for the 

IRP Activities. EPA will issue a notice of disapproval or an 

authorization to proceed upon not~ion of the iaen~~y of the 
- - -- . , ... -~~:::- ~· 

Supervising contractor. EPA will not disapprove,a proposed 

--supervising Contractor on the ground t~at the proposed. 

Supervising Contractor is, or is affiliated with, a settling 

Private Party or a ~ Minimis settlor. If, at any time after a 

supervising contractor is approved, Settling Private Parties 

propose to change a supervising Contractor, the Settling Private 

Parties shall again notify EPA and must obtain an authorization 

to proceed from EPA before the new Supervising contractor 

performs, directs, or supervises any IRP Work under this Consent 

Decree. 
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b. - If EPA disapproves a proposed supervising 

Contractor, EPA will notify the Settling Private Parties in 

writing and the Settling Private Parties shall then submit to EPA 

and the Commonwealth a list of contractors, including the 

qualifications of each contractor, that would be acceptable to 

them within 30 days of receipt of EPA's disapproval of the 

contractor previously proposed. EPA will provide written notice 

of the names of any contractor that it disapproves and~an __ _ 

authorization to proceed with respect to any of the other 

contractors. EPA will not disapprove a proposed Supervising 

contractor on the ground that the proposed Supervising contractor 

is, or is affiliated with, a Settling Private Party or a De 

Minimis Settlor. Settling Private Parties may select any 

contractor from that list that is not disapproved and shall 

notify EPA and the Commonwealth of the name of the contractor 

selected within 21 days of EPA's ~_t:norization to -proc~ ~ 
... -_ 

c. All aspects of ~~e BoRP Work to be performed 

by the Commonwealth pursuant to this S_ection or Secti~ns IX, X, 

and XI (Additional Response Actions, EPA Periodic Review, and 

Quality Assurance, Sampling and Data Analysis) of this Consent 

Decree shall be under the direction and supervision of a 

Supervising Contractor or an agency or employee of_the 

Commonwealth. The selection of a Supervising Contractor or 

agency or employee of the Commonwealth to serve in that capacity 

shall be subject to disapproval by EPA. Within 180 days prior to 

the scheduled completion of IRP ~ctivities, the Commonwealth 
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shall notify EPA in writing of the name, title, and 

qualifications of any contractor, person, or agency proposed to 

direct and supervise the BoRP Work. EPA will issue a notice of 

disapproval or an authorization to proceed upon notification of 

the identity of the Supervising contractor or agency or employee 

serving in that capacity. After EPA authorizes the BORP Work to 

proceed, the Commonwealth shall not replace the Supervising 

Contractor or-agency o.r employee serving in that capacity -withOut 

notifying EPA and obtaining a new authorization to proceed. 
-d. If EPA disapproves the contractor, person, or 

agency selected by the Commonwealth to supervise and direct the 

BoRP Work, EPA will notify the commonwealth in writing. Within 

30 days after receipt of EPA's disapproval, the Commonwealth 

shall submit to EPA a list of other contractors, persons, or 

agencies proposed by the Commonwealth to supervise the BoRP Work. 

EPA will provide written notice o£tlle names of_any coPJ:t,ractor, 
.---' -- -. - _,. - .. .-:..:..:..:. -· 

person or agency that it disapproves and an authorization to 

proceed with respect to any of the other listed candidates. The 

Commonwealth may select any contractor, person or agency from 

that list that is not disapproved and shall notify EPA of its 

selection within 21 days of EPA's authorization to proceed. 

e. If EPA fails to provide written notice of its 

authorization to proceed or disapproval as provided in this 

Paragraph and this failure prevents Settling Private Parties or 

the Commonwealth from meeting one or more deadlines in a plan 

approved by the EPA pursuant to this consent Decree, Settling 
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Private Parties· or· the Commonwealth may seek relief under the 

provisions of Section XXI (Force Majeure) hereof. 

16. Commonwealth IRP Obligations. Within 45 days 

after entry of this consent Decree, the commonwealth shall submit 

to EPA a work plan detailing the commonwealth IRP Obligations 

(IRP Monitoring and Maintenance Plan}. Upon approval of the IRP 

Monitoring and Maintenance Plan by EPA, the Commonwealth shall 

implement the--plan. The fact that the IRP Monitoring and-------: 

Main~enance Plan has not been submitted or approved shall not 

prevent the commonwealth from performing its obligations under 

the AEA license for the Site. 

17. Remedial Design 

a. Within 60 days after EPA's issuance of an 

authorization to proceed to Settling Private Parties pursuant to 

Paragraph 15, Settling Private Parties shall submit to EPA and 

the commonwealth a work plan for ~elaesign of th~-Ini~l 
.. - - .. ~ .~ :-~ ... :: .:._ 

Remedial Phase at the Site ·cnrRP RO Work Plan") or that portion 

of the work plan related to the leachate removal, sol~dification, 

and disposal. At the same time, Settling Private Parties shall 

also submit to EPA and the commonwealth a health and safety plan 

for the IRP Remedial Design which conforms to the applicable 

Occupational Safety and Health Administration regulations 

including, but not limited to, 29 C.F.R. § 1910.120, and 

commonwealth of Kentucky regulations relating to worker exposure 

to radiation. The health and safety plan shall specify a safety 

officer to ensure that work procedures are carried out in 
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accordance with· state and federal nealth and safety requirements. 

Settling Private Parties shall submit the complete IRP RD Work 

Plan (or the remainder thereof, if they have submitted that 

portion of the IRP RD Work Plan related to leachate removal, 

solidification, and disposal) no later than 90 ~ays following 

initiation of full scale leachate removal and solidification 

operations. 

b. Within 60 days after EPA determine~- tha~ 

trench stabilization criteria established in accordance with the 

sow have been attained, the Commonwealth shall submit to EPA a 

work plan for the design of the FCP ("FCP RD Work Plan"). At the 

same time, the commonwealth shall submit to EPA a health and 

safety plan for the FCP activities which conforms to the 

applicable Occupational Safety and Health Administration and EPA 

requirements including, but not limited to, 29 C.F.R. § 1910.120, 

and commonwealth regulations rela~ng to worker ~xposu~~to 
- ~ - - . ,. .·._: ., 

radiation. To satisfy this requirement the Commonwealth may 

submit to EPA a supplemented version ~f the health an9 safety 

plan in effect for the Site under its AEA license. The FCP 

health and safety plan shall specify a radiation safety officer 

to ensure that work procedures are carried out in accordance with 

state and federal health and safety requirements. 

c. The work plans specified in subparagraphs 17.a 

and 17.b above shall provide for design of the remedy set forth 

in the ROD in accordance with the sow and, upon their approval by 
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EPA, shall be incorporated into arrd become enforceable under th:!-s~~ ~·~~~ _____ _ 

consent Decree. 

d. The IRP RD Work Plan shall include plans and 

schedules for implementation of all IRP Remedial Design and pre-

design tasks identified in the sow, including, but not limited 

to, plans and schedules for the completion of: {1) IRP Remedial 

Design sampling and analysis plans inc;:ll.l~ii1g, but not limited to, 

----an IRP Remedial Design_. Quality Assurance Projec:t Plan in 
. ·-·· -

accordance with Section XI (Quality Assurance, Sampling and Data 

Analysis); (2) a preliminary IRP Remedial Design report; and (3)" 

pre-final and final IRP Remedial Design reports. In addition, 

the IRP RD Work Plan shall include a schedule for completion of 

the IRP RA Work Plan. 

e. The FCP RD Work Plan shall include, without 

being limited to, plans and schedules for completing: (1) design 

sampling and analysis plans, incl~i'rn1 but not limYted:_~, an FCP 
.... -- - ~ ~ .. --::.:.::. -..,_ 

Quality Assurance Project Plan in accordance witb Section XI 

(Quality Assurance, Sampling, and Oat~_ Analysis); {2)_an FCP 

preliminary Remedial Design report; and (3) FCP pre-final and 

final Remedial Design reports. In ~ddition, the FCP RD Work Plan 

shall include a schedule for completion of the FCP RA Work Plan. 

f. Upon approval of the IRP RD Work Plan and 

health and safety plans for all field activities by EPA, after a 

reasonable opportunity for review and comment by the 
.. . 

Commonwealth, the Settling Private Parties shall implement the 

IRP RD Work Plan. Settling Private Parties shall submit to EPA 
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and the Commonwealth all plans, submittals and other deliverables",~-~---­

required under the approved IRP RD Work Plan in accordance with 

the schedule for review and approval pursuant to Section XIV 

(Submissions Requiring Agency Approval). 
- -

g. Upon approval of the FCP RD Work Plan and 

health and safety plans for all field activities by EPA, the 

Commonwealth shall implement the FCP RD Work Plan. The 

commonwealth Shall submit to EPA all plans, submittals -and -other 

deliverables required under the approved FCP RD Work Plan in 

accordance with the schedule for review and approval pursuant to 

Section XIV (Submissions Requiring Agency Approval). 

h. The IRP preliminary Remedial Design and FCP 

preliminary Remedial Design reports shall include, at a minimum, 

the following: (1) design criteria; (2) results of additional 

field sampling and pre-design work; (3) preliminary plans, 

drawings and sketches; ( 4) requir.$d1;pecif~~c:t'l:ions~-in ~lt,line 
. ~ ~ ~-.....::: -:....--- -

form; and (5) a preliminary construction schedule. 

i. The IRP pre-final and final Remedial Design 

reports shall include, at a minimum, those items specified in 

Section IV, Task II of the sow, which include the following: 

(l) final plans and specifications; (2) a complete design 

analysis; (3) a final IRP construction schedule; and (4) a field 

sampling plan (directed at measuring attainment of Performance 

standards) • 
-

j. The FCP pre-final and final Remed.ial Design 

reports shall include, at a minimum: (1) final plans and 
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specifications;· (2) a complete design analysis; (3) a final FCP 

construction schedule; {4) a final overall construction cost 

estimate; and (5) a field sampling plan (directed at measuring 

attainment of Performance Standards). 

18. Remedial Activities. 

a. concurrent with the submittal of the IRP final 

Remedial Design Report, settling Private Parties shall submit to 

EPA and the commonweal:th a work pian for the performance~e>f-tne 

IRP at the Site ("IRP RA Work Plan"). The IRP RA Work Pl-an- shall 

provide for implementation of the IRP in accordance·with the 

design plans and specifications in the IRP final Remedial Design 

Report. Upon its approval by EPA, the IRP RA Work Plan shall be 

incorporated into and become enforceable under this Consent 

Decree. At the same time that they submit the IRP RA Work Plan, 

Settling Private Parties shall submit to EPA and the Commonwealth 

a construction Health and Safety ~contingency Plan:~r field 

activities required by the IRP RA Work Plan w~:!-c:::h __ conforms to the 

applicable Occupational Safety and He~lth Administration and 

Commonwealth requirements including, but not limited to, 29 

C.F.R. S 1910.120, and Commonwealth regulations relating to 

worker exposure to radiation. The health and safety plan shall 

specify a safety officer to ensure that work procedures are 

carried out in accordance with state and federal health and 

safety requirements. In addition to the IRP Construction Health 
.. -

and Safety Plan/Contingency plan, Settling Private Parties shall 

submit, at the same time·, an IRP Construction Management Plan and 
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an IRP Construction Quality Assurance Plan, both of which shall 

encompass the tasks detailed in the IRP RA Work Plan. The 

settling Private Parties may submit that portion of the IRP final 

Remedial Design report pertaining to leachate removal, 

solidification, and disposal before the complete report is due if 

they also submit, at the same time, those portions of the IRP RA 

Work Plan, construction Health and Safety Pla~fContingency Plan, 
--

IRP constructron Management Plan,--and IRP constr~ction-Q~ai~ 

Assurance Plan pertaining to leachate removal, solidification, 

and disposal. 

b. The IRP RA Work Plan shall include, or be 

accompanied by, the following: (1) a detailed description of the 

IRP tasks to be performed and deliverables to be submitted to 

EPA; (2) the schedule for completion of the IRP; (3} a method for 

selecting contractors; (4) a schedule for developing and 

submitting other required plans f~rforming IRP"-Acti~ ties; 
--- . .. . - .. -:::..::._- . ---

(5) a method for implementing the IRP construction Quality 
. . 
Assurance Plan; (6) a method for imple.menting the IRP~Health and 

Safety Plan/Contingency Plan; (7) a method for implementing the 

IRP Construction Management Plan; (8) a description of the 

strategy for delivery of the IRP (Project Delivery strategy); (9) 

the identity of the members of an "IRP construction Project Team" 

and their qualifications; and (10) procedures and plans for the 

decontamination of equipment and the disposal of contaminated 

materials. The IRP RA Work Plan also shall include a schedule 

-=--" ---
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for implementing all IRP tasks identified in the IRP final 

Remedial Design report. 

c. Within 180 days before scheduled completion of 

the IRP Activities, the Commonwealth shall submit to EPA a work 

plan for the performance of the IMP,activities at the Site ("IMP-

Work Plan"). Upon its approval by EPA, the IMP Work Plan shall 

be incorporated into and become enforceable under this Consent 
-----Decree. At the same time, the Commonwealth shall submit to EPA a 

healeh and safety plan for the IMP activities which conforms to 

the applicable occupational Safety and Health Administrat~on and 

EPA requirements including, but not limited to, 29 C.F.R. 

§ 1910.120, and Commonwealth regulations relating to worker 

exposure to radiation. To satisfy this requirement the 

Commonwealth may submit to EPA a supplemented version of the 

health and safety plan in effect for the Site under its AEA 

license. The IMP health and safa_j'-::-plan shall ~pacify:~ __ 

radiation safety officer to ensure that work pro~~g~:r;-es are 

carried out in accordance with state and federal heal~h and 

safety requirements. The IMP Work Plan shall include the 

following: (1) a preliminary list of tasks to be performed 

during the IMP and major deliverables to be submitted to EPA; (2) 

an IMP Sampling and Analysis Plan describing the projected sample 

collection and, analytical activities; (3) a method for 

implementing the IMP Quality Assurance Plan; (4) a method for 

implementing the IMP Health and Safety Plan; (5) a tentative 

schedule for completion of the IMP and development and submittal 
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of IMP deliverables; (6) a tentative formulation of the IMP team 

along with methods for replacing IMP team members and roles and 

responsibilities of IMP team members; and (7) procedures and 

plans for the decontamination of equipment and disposal of 

contaminated materials. 

d. Concurrent with the submitta~ of ~he draft FCP 

Final Remedial Design report, the commonwealth shall submit to 

EPA a work plan for the performance of the FCP ( "FCP RA Work-
.._ __ -

Plan~). The FCP RA Work Plan shall provide for implementation of 

the FCP in accordance with the sow, as set forth in·the design 

plans and specifications in the FCP pre-final Remedial Design 

report, as modified and approved by EPA. Upon its approval by 

EPA, the FCP RA Work Plan shall be incorporated into and become 

enforceable under this consent Decree. At the same time that it 

submits the FCP RA Work Plan, the Commonwealth shall submit to 

EPA a FCP construction Health and~afety Plantcontinge~ Plan 
- > --- T> 

for field activities required by the FCP RA Wqr~ Plan which 

conforms to the applicable Occupationa~ Safety and Health 

Administration and EPA requirements including, but not limited 

to, 29 C.F.R. S 1910.120 and Commonwealth regulations relating to 

worker exposure to radiation. In addition to the FCP 

construction Health and Safety Plan/Contingency Plan, the 

Commonwealth shall submit, at the same time, a FCP Construction 

Management Plan and a FCP Construction Quality Assurance Plan, 

both of which shall encompass the tasks detailed in the FCP RA 

Work Plan. 
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e. · The FCP RA WorR Plan shall include, or be 

accompanied by, the following: (l) a detailed description of the 

FCP tasks to be performed and deliverables to be submitted to 

EPA; (2) the schedule for compietion of t~e FCP; (3) a procedure 

for selection of the contractor; (4) a schedule for developing 

and submitting other required plans for performing the FCP RA 

Work plan; (5) a method for implementing the FCP Construction 
----

Quality Assurance Plan.; (6) a m~tbod for implementing the FCP 

Conseruction Health and Safety Plan/Contingency Plan; (7) a 

method for implementing the FCP construction Management Plan; (8) 

a description of the strategy for delivering the FCP (Project 

Delivery Strategy); (9) metho~s for developing, and tasks to be 

included in, the Institutional control Work Plan and Operation 

and Maintenance Manual; (10) tentative formulation of the FCP 

Construction Project Team and a description of their 

qualifications; and (ll.} procedur~-and plans for --che :;:---
' ... - .._:. ~~ 

decontamination of equipment and the disposal of contaminated 

materials. The FCP RA Work Plan also .. shall include a"" ·schedule 

for implementation of all FCP tasks identified in the FCP pre­

final and final Remedial Design reports. 

f. Upon approval of the IRP RA Work Plan 

specified in subparagraph l.S.a. by EPA or that portion pertaining 

to leachate removal, solidification, and disposal, after a 

reasonable opportunity for review and comment by the 
. 

Commonwealth, the Settling Private Parties sha~~ ~~p~ement the 

activities required under the plan. To the extent that title to 
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any facilities constructed as a result of the IBP Work or 

additional response actions under Section IX performed by or on 

behalf of the Settling Private Parties does not vest 

automatically in the Commonwealth by virtue of the Commonwealth's 

ownership of Site property, the common~ealth shall, consistent 

with state law, take title to such facilities as the facilities 

are constructed. The Settling Private Parties shall submit to 
.- - • - --..,_ ~-c-

EPA for revJ.ew and approval pursuant to Sect1.on XIV~··_tSubml.ssJ.on~ 
, ·-..- -

Requiring Agency Approval), with a reasonable opportunity for 

review and comment by the Commonwealth, all plans,-submittals, or 

other deliverables required under the approved work plan in 

accordance with the schedule therein. Unless otherwise directed 

by EPA, the Settling Private Parties shall not commence physical 

on-Site activities prior to approval of the IRP RA Work Plan by 

EPA or that portion pertaining to leachate removal, 

solidification, and disposal. ""-
~~ >.:::.:::-

g. Upon approval·o~ the IMP Work R_l.an.specified 

in subparagraph lB.c. by EPA, the Co~onwealth shall implement 

the activities required under the IMP Work Plan. The 

Commonwealth shall submit to EPA for review and approval pursuant · 

to Section XIV (Submissions Requiring Agency Approval) all plans, 

submittals, or other deliverables required under the approved 

work plan in accordance with the schedule therein. In the event 

EPA has not approved the IMP Work Plan before Certification of 

Completion of the IRP, the commonwealth shall undertake the 

activities specified in.the IMP Work Plan it submitted to EPA 

·- -

~~~- -~----: 



-36-

until EPA approves·the IMP Work Pran unless directed not to do so 

by EPA. 

h. Upon approval of the FCP RA Work Plan 

specified in subparagraph 18.d. by EPA, the Commonwealth shall 

implement the activities required under the plan. The 

commonwealth shall submit to EPA all plans, submittals, or other 

deliverables required under the approved work plan in accordance 

with the schedule for review and approval pursuant to Section-xrv 
·- ·-- -

(Submissions Requiring Agency Approval). Unless otherwise 

directed by EPA, the Commonwealth shall not commence activities 

described in the proposed FCP RA Work Plan prior to approval of 

the FCP RA Work Plan. 

19. Operation and Maintenance. Within 180 days before 

the scheduled completion of FCP construction, the Commonwealth 

shall submit to EPA a work plan for performance of the 

Institutional coritrol Period acti~t1es (Institutional:GQntrol 
- . ·.~-~:.:: ·~ 

Work Plan) along with the Institutional Control9 & M Manual, as 

described in the sow, which together ~hall describe the nature 

and timing of activities to be performed during the Institutional 

control Period (ICP). The Commonwealth shall implement the 

Institutional Control Work Plan in accordance with the 

Institutional Control 0 & M Manual upon approval by EPA. Within 

180 days before the scheduled completion of the ICP, the 

Commonwealth shall submit to EPA a work plan for performance of 

the Post-Institutional control Period activities (Post­

Institutional control work Plan), along with the Post-
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Institutional Control o & M Manual, as described in the SOW, 

which together shall describe the nature and timing of activities 

to be performed during the Post-Institutional Control Period. 

The Commonwealth shall implement the Post-Institutional Control 

Work Plan in accordance with the Post-Institutional Control 0 & M 

Manual upon approval by EPA. 

20. The portion of the Work performed by Settling 
- - ------

Private Parties pursuant to this Consent Decree shall include the 

obligation to achieve the Construction Standards and Performance 

Standards applying to the IRP Work at the time of Certification 

of completion of the IRP. 

21. The portion of the Work performed by the 

Commonwealth pursuant to this Consent Decree shall include the 

obligation to achieve the Construction Standards applicable to 

the BoRP and the Performance Standards. 

_22. Settling Parties a~"k1're5Wlei:ige and agree t-hat 
~ ·-;··..:: ·-

nothing in this Consent Decree, the sow, the IRP,RO or RA Work 

Plans, the IMP Work Plan, or the FCP RD or RA Work Plans 

constitutes a warranty or representation of any kind by Plaintiff 

that compliance with the work requirements set forth in the sow 

and the work plans will achieve the Performance standards. 

Moreover, compliance by Settling Defendants with their respective 

Work requirements shall not foreclose Plaintiff from seeking 

compliance with all other applicable terms and conditions of this 

Consent Decree, including but not limited to, the Performance 

Standards. 

-~--:----o----o:-~-~ 
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23. ·settling Private Parties shall, prior to any off­

Site shipment of Waste Material, other than an(i_lytical samples, 

from the Site, provide written notification to the EPA Project 

Coordinator of such shipment of Waste Material. In addition, 

prior to any off-Site shipment of Waste Material, other than 

analytical samples, from the Site to an out-of-state waste 

management facility, Settling Private Parties shall provide 

written notification ~o the appropriate state environmenta~ 
-

o·fficial in the receiving facility·'s state and to the EPA Project 

Coordinator of such shipment of Waste Material. 

a. The written notification shall include the 

following information, when available: (1) the name and location 

of the facility to which the Waste Material is to be shipped; (2) 

the type and quantity of the Waste Material to be shipped; (3) 

the expected schedule for the shipment of the Waste Material; and 
-----~,;­.. 

(4) the method of transportation.€-sl!retling Priyate Pa~es shall . .. . - .... ::.-:.= =-· ~~- ;};-':_'e:..:.:::_-"-::::_~--~ ::::--

.notify the state in which the plan~ed receiving facility is 

located of major changes in the shipment plan, such as a decision 

to ship the Waste Material to another facility within the same 

state, or to a facility in another state. 

b. The identity of the receiving_~~qility and 

state will be determined by the Settling Private Parties prior to 

commencing IRP construction. Settling Private Parties shall 

provide the information required by subparagraph 23. a as soon as .. 

practicable after the receiving facility and state are determined 

and before the Waste Material is actually shipped. 
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24. The-commonwealth snall, prior to any off-Site 

shipment of Waste Material, other than analytical samples, from 

the Site, provide written notification to the EPA Project 

Coordinator of such shipment of Waste Material. In addition, 

prior to any off-Site shipment of Waste Material, other than 

analytical samples, from the Site to an out-of-state waste 

management facility, the commonwealth shall provide written 

notification to the appropriate state environmental officiar-In· 

the ~eceiving facility's state and to the EPA Project Coordinator 

of such shipment of Waste Material. 

a. The written notification shall include the 

following information, when available: (1) the name and location 

of the facility to which the Waste Material is to be shipped; (2) 

the type and quantity of the Waste Material to be shipped; (3) 

the expected schedule for the shipment of the Waste Material; and 

( 4) the method of transportation. ~']!he Commonweal_:tn c_S,QCliJ. notify 
>•-01··--- ~ - --- -:.~~..._-=:.---

the state in which the planned receiving facil.i.~Y i~_ l;C)C:Ci:t~d of.~ _ 

major changes in the shipment plan, s~9h as a decision to ship 

the Waste Material to another facility within the same state, or 

to a facility in another state. 

b. The identity of the receiving facility and 

state will be determined by the Commonwealth prior to commencing 

BoRP Activities. The commonwealth shall provide the information 

required by subparagraph 24.a as soon as practicable after 

determining which facility and state will receive the Waste 

Material and before the Waste Material is actually shipped. 
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IX. ADDITIONAL R~SPONSE ACTIONS 

25. a. In the event that, prior to Certification of 

Completion of the IRP, EPA determines or the Settling Private 

Parties or Settling Federal Agencies propo.se that additional 

response actions are necessary to meet the Construction Standards 

or Performance Standards applicable to the IRP or to implement 

the IRP Activities, the Party that makes the determi~ation or 
----

proposal shall notify .the Project Coordinator for the other 

Parties. 

b. In the event that, after certification of 

completion of the IRP but prior to ten years after certification 

of Completion of the IRP, EPA determines or the Settling Private 

Parties or Settling Federal Agencies propose that additional 

response actions are necessary to meet the Performance Standards 

of the IRP due to a failure in the design or implementat.ion of 

the IRP Work by the Settling PJ:ivd~ l?arties, the Par:t~~~at 
. --- --- ~ - .... --

makes the determination or proposal shall notify the Project 

Coordinator for the other Parties. 

c. In the event that, prior to ten years after 

Certification of Completion of the IRP, EPA determines that a 

horizontal flow barrier (HFB) is ne~ess~ry to prevent substantial 

ground water inflow, as determined by the criteria in the SOW and 

the criteria developed during the IRP Remedial Design, EPA shall 

notify the Project Coordinators for the Settling Private Parties 

and the Commonwealth. The design and implementation of the HFB 

shall be performed by the Settling Private Parties. All costs of 
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designing and installing the HFB snall be borne in the following 

manner: 70% by the Settling Private Parties and Settling Federal 

Agencies in the proportions specified in the Settlement 

Agreement, and 30% by the commonwealth. The Settling Private 
. . 

Parties shall submit monthly invoices and available supporting 

cost documentation to the Commonwealth for payment of its 30% 

share of the costs, and the commonwealth shall, as necessary, 

verify the amount of the costs incurred and shall make lEull---­

paymeht of its share within 30 days after receipt of the invoice 

and available supporting cost documentation. In tlie event that 

the Commonwealth fails to pay an invoice within the thirty day 

period, the Commonwealth shall also be liable to the Settling 

Private Parties for interest on the unpaid balance calculated at 

the rate specified in Section 107(a) of CERCLA and accruing on a 

daily basis. The Commonwealth's obligation to pay its share of 

the HFB costs and· any accrued int~ thereon s~al1. ~~~;; 

enforceable by this court upon application by th.a_settling 

Private Parties or the Settling Federal Agencies and, in any such 

enforcement proceeding, the Commonwealth may contest payment of 

such costs and interest only on the grounds that there is an 

accounting error or that the amount of the HFB cost is not 

supported by the invoice or other supporting cost documentation. 

The failure of the Settling Private Parties to receive payment 

from the Commonwealth or the Settling Federal Agencies shall not 
·-

affect their obligation to construct the HFB. 

···- ... -=-=' 
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26. Within 30 days of receipt of notice from EPA or 

settling Private Parties pursuant to Paragraph 25 that additional 

response actions are necessary (or such longer time as may be 

specified by EPA), Settling Private Parties shall submit for 

approval by EPA, after reasonable opportunity for review and 

comment by the Commonwealth, a work plan for the additional 

response actions. The plan shall conform to the applicable 

requirements of Paragraphs 1. 7 and-1.8. Upon approval of the pian 

pursuant to Section XIV (Submissions Requiring Agency Approval), 

Settling Private Parties shall implement the plan for additional 

response actions in accordance with the schedule contained 

therein. 

27. Any additional response actions that Settling 

Private Parties or settling Federal Agencies propose are 

necessary to meet the Construction Standards or Performance 

Standards or to implement the IRP~et'ivities shall-~-pe $bject to 
-- '~ ·::::.::-_ --~ 

approval by EPA, after reasonable opportunity for review and 

comment by the Commonwealth and, if a~thorized by EPA, shall be 

completed by Settling Private Parties in accordance with plans, 

specifications, and schedules approved or established by EPA 

pursuant to Section XIV (Submissions Requiring Agency Approval). 

28. Except as provided in Paragraphs 25-27 above, all 

other additional response actions required or proposed after 

Certification of Completion of the IRP shall be the financial 

responsibility of the commonwealth and shall be performed 

pursuant to Paragraphs 29-31., below. These response actions 

---"-~--:__·~--~ 



-43-

shall include construction of the-HFB and response actions based~-~~---------~--~ 

upon a failure of design or implementation of the IRP if EPA's 

determination that such response actions are needed is made more 

than ten years after Certification of Completion of the IRP. 

29. In the event that, after Certification of 

Completion of the IRP, EPA determines or the Commonwealth 

proposes that additional response actions are necessary to meet --- -the Construction Standards or Performance standards or to 

implement the Work, the Party that makes the determination or 

proposal shall notify the Project Coordinator for the other 

Party. 

30. Within 30 days of receipt of notice from EPA or 

the Commonwealth pursuant to Paragraph 29 that additional 

response actions are necessary (or such longer time as may be 

specified by EPA), except as provided in Paragraphs 25-27, above, 

the Commonwealth. shall submit fo~~oval by EPA -a w~~plan for 
- ,-. ·----

the additional response actions. The plan shall conform to the 
. -

applicable requirements of Paragraphs __ 17 and 18. UpQ.n approval 

of the plan pursuant to Section XIV (Submissions Requiring Agency 

Approval), the Commonwealth shall implement the plan for 

additional response actions in accordance with the schedule 

contained therein. 

31. Any additional response actions that the 

Commonwealth proposes are necessary to meet the construction 

Standards or Performance standards or to implement the Work shall 

be subject to approval by EPA and, if authorized by EPA, shall be 
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completed by the commonwealth in accordance with plans, 

specifications, and schedules approved or established by EPA 

pursuant to Section XIV (Submissions Requiring Agency Approval). 

32. settling Defendants may invoke the procedures set 

forth in Section XXII (Dispute Resolution) to dispute EPA's 

determination that additional response actions are necessary. 

Such a dispute shall be resolved pursuant to Section XXII 
- ----(Dispute Resolution) of this Consent Decree. 

33. Notwithstanding the provisions of Paragraph 32, 

neither EPA's initial determination under Paragraph· 25.b that a 

failure in the design or implementation of the IRP Work is the 

cause of additional response actions nor the absence of such a 

determination shall be subject to judicial review or dispute 

resolution. The Settling Parties may invoke the procedures of 

Paragraph 34, however, to allocate among themselves the costs of 

certain additional response acti~~at are requrred ~the 10 
- - ~ ·_,:;..:_;_: -;.., 

year period after Certification of Completion o~ the IRP. 

34. Regardless of EPA's initial determination under 

Paragraph 25.b, the Settling Private Parties' and Settling 

Federal Agencies' responsibility under this Consent Decree to pay 

for response actions under this Section (other than the 

horizontal flow barrier) that are required in the 10 year period 

after Certification of Completion of the IRP shall be limited to 

the costs attributable to a failure in the design or 

implementation of the IRP Work. The following procedures shall 

apply for determining the responsibilities of the settling 

-,.----~ 

. -------·- --
--~. ~.---:o·-"'" 

~--- -
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Private Parties and Settling Federal Agencies or the Commonwealth: 0 ~~·-·.~. 

to pay for response actions under this Section required within 10 

years following Certification of Completion of the IRP. In any 

proceeding under this Paragraph, a preliminary determination by 

EPA to seek performance from the settling Private Parties, 

Settling Federal Agencies, or the Commonwealth shall have no 

evidentiary weight. The preliminary determination by EPA shall 

initiate a 30-day period of informal negotiatio~_between~----
-

designee of the Chairman of the Maxey Flats Steering Committee, a 

designee of the Secretary of the Cabinet for Natural Resources 

and Environmental Protection, and a designee of the_Settling 

Federal Agencies. In the event that an informal negotiation does 

not result in a settlement, an aggrieved party may move this 

Court to resolve the dispute by filing a motion setting forth the 

matter in dispute, the efforts made by the parties to resolve it, 

and the relief requested. The ot~r parties may file ~response 
-•• 0 '< •::: r• 

to the motion. In the proceeding before this coy.rt, the c_ourt 

will: (1) determine the extent to which the payment_of costs or 

damages or the performance of additional response activities is 

attributable, in whole or in part, to the responsibilities 

imposed on the Settling Private Parties and settling Federal 

Agencies due to a failure in the design or implementation of the 

IRP Work or is otherwise the financial responsibility of the 

Commonwealth; and (2) order the Commonwealth, the Settling 

Private Parties and the Settling Federal Agencies to pay the 
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costs of any shares of responsibirity that may be allocated to 

them or to provide any other appropriate relief. 

X. EPA PERIODIC REVIEW 

35. Until Certification of Comp~etion of the IRP, 

Settling Private Parties shall conduct any studies and 

investigations as requested by EPA in order to permit EPA to 

conduct reviews at least every five years as required by Section 
- -----

~2~(c) of CERCLA and any applicable regulations. 
-

36. After certification of completion of the IRP, the 

commonwealth shall conduct any studies and investigations as 

requested by EPA in order to permit EPA to conduct reviews at 

least every five years as required by Section ~21(c) of CERCLA 

and any applicable regulations. 

37. If required by Sections 113(k) (2) or 117 of 

CERCLA, Settling Parties and the public will be provided with an 

opportu~ity to comment on any fur~er response actlon~:~:~posed 

by EPA as a result of any review conducted pursuant to Section 

121(c) of CERCLA and to submit written. comments for the record 

during the public comment period. After the period for 

submission of written comments is closed, the Regional 

Administrator, EPA Region IV, or his or her delegate, will 

determine in writing whether further response actions are 

appropriate. 

38. If, prior to Certification of Completion of the 

IRP, the Regional Administrator, EPA Region IV, or his or her 

delegate, determines that information received, in whole or in 

~--~~ 

-~~~-
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part, during the review conducted-pursuant to Section 1.2l.(c) of 

CERCLA, indicates that the IRP is not protective of human health 

and the environment, Settling Private Parties shall undertake any 

further response actions EPA has determined are appropriate, 

unless their liability for such further response actions is 

barred by the covenants Not to sue set forth in Section XXIV. 

Settling Private Parties shall submit a plan for such work to EPA 
- -··---

for approval in accordance with the procedures set fortl:l -!._~ 

Section VIII (Performance of the Work) and shall implement the 

plan approved by EPA. Settling Private Parties may.invoke the 

procedures set forth in Section XXII (Dispute Resolution) to 

dispute (1.) EPA's determination that implementation of the IRP 

Work is not protective of human health and the environment, (2) 

EPA's selection of the further response actions ordered as 

arbitrary and capricious or otherwise not in accordance with law, 

or (3) EPA1 sdetermination that te:settliil.g Private P~~e~' 

liability for the further response a9tions requested is reserved 

in Paragraphs 1.21., 1.22, or 1.24 or otherwise not barre9 by the 

Covenants Not to Sue set forth in Section XXIV. 

39. If, after certification of Completion of the IRP, 

the Regional Administrator, EPA Region IV, or his delegate, 

determines that information received, in whole or in part, during 

any review conducted pursuant to Section 1.2l.{c) of CERCLA, 

indicates that the Work is not protective of human health and the 

environment, and determines that any further response actions are 

appropriate, the Commonwealth shall undertake any further 
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response actions EPA has determined are appropriate, unless its 

liability for such further response actions is barred by the 

covenants Not to Sue set forth in Section XXIV. The Commonwealth 

shall submit a plan for such work to EPA for approval in 

accordance with the procedures set forth in Section VIII 

(Performance of the Work) and shall implement the plan approved 

by EPA. The Commonwealth may invoke the procedures set forth in 

Section XXII (Dispute Resolution) to dispute (1) EPA's - -------
determination that implementation of the Work is not protective 

of human health and the environment, (2) EPA's selection of the 

further response actions ordered as arbitrary and capricious or 

otherwise not in accordance with law, or (3) EPA's determination 

that the Commonwealth's liability for the further response 

actions requested is reserved in Paragraphs 122 or 124 or is 

otherwise not barred by the covenants Not to sue set forth in 

Section XXIV. -->~- -....;..-

- · ... ·~::: ..... 

XI. QUALITY ASSURANCE, SAMPLING. AND DATA ANALYSIS 

Settling Private Parties. 

40. Settling Private Parties shall use quality 

assurance, quality control, ·and chain of custody procedures for 

all samples in accordance with EPA's "Interim Guidelines and 

Specifications For Preparing Quality Assurance Project Plans," 

December 1980, (QAMS-005/80); "Data Quality Objectives Process 

for Superfund (Interim Final Guidance)," (EPA/540/G-93/071); "EPA 

NEIC Policies and Procedures Manual," May 1978, revised November 

1~84, (EPA 330/9-78-001-R); and subsequent amendments to such 
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guidelines upon- notification by EPA to Settling Private Parties 

of such amendment. Amended guidelines shall apply only to 

procedures conducted after such notification. Prior to the 

commencement of any monitoring project under this Consent Decree, 

Settling Private Parties shall submit to EPA for approval a 

Quality Assurance Project Plan ("QAPP"} that is consistent with 

the sow, the NCP and the EPA Region IV Engineering Support Branch ----Standard Operating Procedures and Quality Assurance Manual {dated 

April 1, 1986). If relevant to the proceeding, the Parties agree 

that validated sampling data generated in accordance with the 

QAPP(s) and reviewed and approved by EPA shall be admissible as 

evidence, without objection, in any proceeding under this Decree. 

Settling Private Parties shall ensure that EPA and commonwealth 

personnel and their authorized representatives are allowed access 

at reasonable times to all laboratories utilized by Settling 

Private- Parties in implementing ttfiSconsent Decree. __ nr::_ _ 
--- . .. .~. ·--

addition, Settling Private Parties shall ensure that such 

laboratories shall analyze all samples submitted by EPA pursuant 

to the QAPPs for quality assurance monitoring. Settling Private 

Parties shall ensure that the laboratories they utilize for the 

analysis of samples taken pursuant to this Decre.e perform all 

analyses according to accepted EPA methods. Accepted EPA methods 

consist of those methods which are documented in the "U.S. EPA 

Contract Laboratory Program Document No. OLM02.0 (for Inorganic 

Analyses)" and the "U.S. EPA Contract Laboratory Program Document 

No. OLM02.0 (for organic Analyses}" and all revisions thereto, 
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including any amendments made thereto during the course of the 

implementation of this Decree. Settling Private Parties shall 

ensure that all laboratories they use for analysis of samples 

taken pursuant to this Consent Decree participate in an EPA or 

EPA-equivalent QA/QC program. 

41. Upon request, Settling Private Parties shall allow 

split or duplicate samples to be taken by EPA and the 
---. 

Commonwealth or their authorized representatives. Settlinq 

Private Parties shall notify EPA and the commonwealth, as 

appropriate, not less than 21 days in advance of any sample 

collection activity unless shorter notice is agreed to by EPA. 

In addition, EPA and the Commonwealth shall have the right to 

take any additional samples that EPA or the Commonwealth deem 

necessary. Upon request, EPA and the Commonwealth shall ~llow 

the Settling Private Parties to take split or duplicate samples 

of any samples taken as par~ of P!aintiff's oversight_~~Settling 

Private Parties' implementation of the Work. 

42. Settling Private Parties shall submit to EPA and 

the Commonwealth two copies of the results of all validated 

sampling and/or tests or other data obtained or generated by or 

on behalf of Settling Private Parties with respect to the Site 

and/or the implementation of this Consent Decree unless EPA 

agrees otherwise. 

Commonwealth. 

43. The Commonwealth shall use quality assurance, 

quality control, and chain of custody procedures for all samples 
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in accordance with· EPA's "Interim-Guidelines and Specifications 

For Preparing Quality Assurance Project Plans," December 1980, 

(QAMS-005/80); "Data Quality Objectives Process for Superfund 

(Interim Final Guidance)," (EPA/540/G-93/071); "EPA NEIC Policies 

and Procedures Manual," May 1978, revised November 1984, (EPA 

330/9-78-001-R); and subsequent amendments to such guidelines 

upon notification by EPA to settling Defendants of such 

--amendment. Amended guidelines shall apply only to procedures 

conducted after such notification. Prior to the commencement of 

any monitoring project under this Consent Decree, the 

Commonwealth shall submit to EPA for approval a Quality Assurance 

Project Plan ("QAPP") that is consistent with the sow, the NCP 

and the EPA Region IV Engineering Support Branch Standard 

Operating Procedures and Quality Assurance Manual (dated April 1, 

1986). If relevant to the proceeding, the Parties agree that 

validated sampling data generated~~n-accordance witp t~QAPP(s) 
- ' """o-- - - ~ .- :: .. ..".:::---:-,.-~ 

and reviewed and approved by EPA shall be ~dmis.sible as evidence, 

without objection, in any proceeding under this Deere~. The 

Commonwealth shall ensure that EPA personnel and its authorized 

representatives are allowed access at reasonable times to all 

laboratories utilized by the commonwealth in implementing this 

Consent Decree. In addition, the Commonwealth shall ensure that 

such laboratories shall analyze all samples submitted by EPA 

pursuant to the QAPPs for quality assurance monitoring. The 

Commonwealth shall ensure that the laboratories it utilizes for 

the analysis of samples taken pursuant to this Decree perform all 
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analyses according to accepted EPA methods. Accepted EPA methods 

consist of those methods which are documented in the "U.S. EPA 

Contract Laboratory Program Document No. OLM02.0 (for Inorganic 

Analyses)" and the "U.S. EPA Contract Laboratory Program Document 

No. OLM02.0 (for organic Analyses)" and all revisions thereto, 

including any amendments made thereto during the course of the 

implementation of this Decree. The Commonwealth shall ensure 

that all laboratories .it uses for-analysis of samples taken----
-

pursuant to this Consent Decree participate in an EPA or EPA-

equivalent QA/QC program. 

44. Upon request, the commonwealth shall allow split 

or duplicate samples to be taken by EPA and other Settling 

Parties or their authorized representatives. When such a request 

is made, the Commonwealth shall give the requesting Party at 

least two weeks notice of the day and time of the next sampling 

event. In addition, EPA and oth~~~tling P~rties~sh~ have 
7 - --- -- • •• ~ -- - __ - " -·- ~- .,._ ::-:...:: ·-

the right to take any addi~ional se.mples that they deem 

necessary. Upon request, EPA shall allow Settling Parties to 

take split or duplicate samples of any samples taken as part of 

the EPA's oversight of the commonwealth's implementation of the 

Work. 

45. The Commonwealth shall submit to EPA two copies of 

the results of all validated sampling and/or tests or other data 

obtained or generated by or on behalf of the commonwealth with 

respect to the Site and/or the implementation of this consent 

Decree unless EPA agrees otherwise. All sampling results, tests, 

---:.co.-:-~~-~ 

--
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and/or data obtained by or on beh~lf of the Commonwealth that are 

subject to the Open Records Act shall be available to the 

Settling Parties upon request. 

46. Notwithstanding-any provision of this consent 

Decree, the United States hereby retains all of its information 

gathering and inspection authorities and rights, including 

enforcement actions related thereto, under CERCLA, RCRA and any" 

other applicable statu~es or regulations. 

XII. ACCESS 

47. commencing upon the date of lodging·of this 

consent Decree, the Commonwealth agrees, without condition, 

qualification, or payment of any fee, cost, or charge, and 

subject only to the health and safety plan developed pursuant to 

the sow in effect at the time access is required, to provide the 

Settling Private Parties and their representatives, contractors, 

and subcontractors, and the Unite~~tes and its -- -..:~-­
.:::::..-:.-

representatives, including EPA and its contractors, access at all 

reasonable times to the Site and any property to whic~·access is 

required for the implementation of this Consent Decree (to the 

extent access to the property is controlled by the Commonwealth) 

for the purposes of conducting any activity related to this 

Consent Decree including, but not limited to: 

a. Monitoring or implementing the Work; 

b. Verifying any data or information submitted to 

the United States; 

c. Conducting investigations relating to 
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contamination at or near the Site; 

d. Obtaining samples; 

e. Assessing the need for, planning, or 

implementing additional response actions at or near the Site. 
- -

f. Inspecting and copying records, operating 

logs, contracts, or other documents maintained or generated by 

Settling Defendants or their agents, consistent with Section 

XXVIII (Retencion of Records); ana ----

g. Assessing compliance by Settling Defendants 

with this Consent Decree. 

The Commonwealth may raise disputes concerning its obligations 

under this Section in accordance with Section XXII (Dispute 

Resolution) • 

48. To the extent that the Site or any other property 

to which access is required for implementation of this Consent 

Decree is owned or controlled by ~ns othe; ~~~~ S~~Jing 
"··~~ ~· 

Defendants I Settling Defendants shall use best c~ff~o;-t.~- to secur_e 

--- from ·such persons access for Settling _Defendants as well as for 

the United States and its representatives, including, but not 

limited to, EPA and its contractors, as necessary to effectuate 

their respective obligations under this Consent Decree. For 

purposes of this Paragraph, "best efforts" includes the payment 

of reasonable sums of money in consideration of access. Such 

access shall include, but is not limited to, acquiring the 

"buffer zone," as described in the sow. The Commonwealth shall 

obtain and hold title to the buffer zone. Settling Private 
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Parties shall fund the acquisition of the buffer zone as 

specified in the sow up to a total cost of $750,000. In the 

event the acquisition price for the buffer zone as specified in 

the sow exceeds $750,000, the Commonwealth shall pay any amount 

above $750,000. If any access required to complete the Work is 

not obtained within 45 days of the date of entry of this Consent 

Decree, or within 45 days of the date EPA notifies the Settling 
- ----------

Defendants in-writing .that additional access b~¥ond that 

previously secured is necessary, Settling Defendants shall 

promptly notify the United states, and shall include in that 

notification a summary of the steps settling Defendants have 

taken to attempt to obtain access. In the event the United 

States determines that the Settling Defendants have been unable 

to obtain access, the United states may, as it deems appropriate, 

assist the Settling Defendants in obtaining access. Settling 

Private Parties shall reimburse t~~-united ~~at~s;-i~ ~prdance 

with the procedures in Section XIX (ReimbuJ;sement of Response 
- --~ ____ .....:::,...... ______ -- ---- --· ~---

Costs), for the costs incurred by the __ United States i_n obtaining 

access, but Settling Private Parties' obligation to pay for the 

buffer zone and reimburse EPA's costs hereunder shall not exceed 

$750,000. In the event that the cost of paying for the buffer 

zone and reimbursing EPA hereunder exceeds $750,000, the 

Commonwealth shall pay all ·additional costs incurred for the 

buffer zone or by the United States in obtaining acc~ss. 
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49. ·Notwithstanding any provision of this Consent 

Decree, the United States retains all of its access authorities 

and rights, including enforcement authorities related thereto, 

under CERCLA, RCRA and any other applicable statute or 

regulations. 

XIII. REPORTING REQUIREMENTS 

Settling Private Parties ---50. In addLtion to any other requirement of this 

Consent Decree, Settling Private Parties shall submit to EPA and 

the commonwealth during performance of the IRP two-··copies of 

written monthly progress reports that: (a) describe the actions 

which have been taken toward achieving compliance with this 

Consent Decree during the previous month; (b) include a summary 

of all validated results of sampling and tests and all other data 

received or generated by Settling Private Parties or their 

contractors or agents in the prev-iOUS month; (c) fd.entm .. all 
- ,~.--

work plans, and other plans and deliverables required by this 

Consent Decree completed and submitted during the pr~vious month; 

(d) describe all actions including, but not limited to, data 

collection and implementation of work plans, which are scheduled 

for the next six weeks and provide other information relating to 

the progress of construction, including, but not limited to, 

critical path qiagrams, Gantt charts and Pert charts; (e) include 

information regarding percentage of completion, ~nresolved delays 

encountered or anticipated that may affect the future schedule 

for implementation of the IRP Work, and a description of efforts 
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made to mitigate those delays or anticipated delays; (f_t.include_ 

any modifications to the work plans or other schedules that 

Settling Private Parties have proposed to EPA or that have been 

approved by EPA; and (g) describe all activities undertaken in 

support of EPA's revised Community Relations Plan during the 

previous month and those to be undertaken in the next six weeks. 

Settling Private Parties shall submit these pro~ress reports to 

EPA and the Commonwealth by the tenth day of every month------
·-·- -

following the entry of this Consent Decree until the issuance of 

the Certification of Completion of the IRP. If requested by EPA, 

the Parties shall also provide briefings for EPA to discuss the 

progress of the Work. 

51. Settling Private Parties shall notify EPA of any 

material change in the schedule described in the required 

progress report for the performance of any activity, including, 

but not limited to, data collect~-and implementation:~ work 
:- ---- -· - - - - .. -

plans, no later than seven days prior to the pe~~o~~ance of the 

activity. 

52. Upon the occurrence of any event during 

performance of the Work that Settling Private Parties are 

required to report pursuant to Section 103 of CERCLA or Section 

304 of the Emergency Planning and Community Right-to-Know Act 

(EPCRA), or Kentucky statutory and regulatory requirements for 

the notification of releases of hazardous substances, pollutants 

or contaminants, Settling Private Parties shall, within 24 hours 

of the onset of such event, orally notify the EPA Project 

.'- --
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Coordinator or the Alternate EPA Project Coordinator (in the 

event of the unavailability of the EPA Project Coordinator) or, 

in the event that neither the EPA Project Coordinator or 

Alternate EPA Project Coordinator is available, the Emergency 

Response Section, Region IV, United States Environmental 

Protection Agency. These reporting requirements are in addition 

to the reporting required by CERCLA Section 103 or EPCRA Section 
-·--304. 

53. Within 20 days of the onset of such an event~ 

.settling Private Parties shall furnish to Plaintiff· a written 

report, signed by the Settling Private Parties' Project 

Coordinator, setting forth the events which occurred and the 

measures taken, and to be taken, in response thereto and shall 

comply with Kentucky statutory and regulatory requirements for 

the notification of releases of hazardous substances, pollutants, 

~- or contaminants. Within 30 days ~t-the concl~~jon-of ~~ an 
' , . _:.. ~~ 

event, Settling Private Parties shal;J... submit a _}··~port setting 

forth all actions taken in response t~ereto. 

54. Settling Private Parties shall submit seven copies 

of all plans, reports, and data required by the sow, the IRP RD 

and RA Work Plans or any other approved plans to EPA in 

accordance with the schedules set forth in such plans. Settling 

Private Parties shal~ simultaneously submit two copies of all 

such plans, reports and data to the Commonwealth. 
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Commonwealth. 

55. In addition to any other requirement of this 

Consent Decree, the Commonwealth shall submit to EPA every six 

months during performance of the BoRP two copies of written 

progress reports that: (a) describe the actions which have been 

taken toward achieving compliance with this Consent Decree during 

the previous six month period; (b) include a summary of all 

validated results of sampling and-tests and all~ther data­

received or generated by the Commonwealth or its contractors or 

agents in the previous six month period; (c) identi·fy all work 

plans, and other plans and deliverables required by this Consent 

Decree completed and submitted during the previous six month 
-· 

period; (d) describe all actions including, but not limited to, 

data collection and implementation of work plans, which are 

scheduled for the next six month period and provide other 

information relating to the progr~f construct:Lon, iJlcluding, 
- ---- -- ---~~~~ .-. -::-·~-

--but not limited to, critical path diagrams, G~ntt charts and Pert 

charts; (e) include information regarging percentage of 

completion, unresolved delays encountered or anticipated that may 

affect the future schedule for implem~ntation of the BoRP Work, 

and a description of efforts made to mitigate those delays or 

anticipated delays; (f) include any modifications to the work 

plans or other schedules that the Commonwealth has proposed to 

EPA or that have been approved by EPA; and (g) describe all 
- . 

activities undertaken in support of EPA's revised co.mmuni ty 

Relations Plan during the previous six month period and those to 

--------------~----------
------~--------
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be undertaken in the next six month period. The Commonwealth 

shall submit these progress reports to EPA by the thirtieth day 

of every six month period following th$ entry of this Consent 

Decree until the issuance of the Certification of completion of 

the BoRP. If requested by EPA, the Parties shall also provide 

briefings for EPA to discuss the progress of the Work. 

56. The Commonwealth shall notify EPA of any change in 

the scheduleCfescribed_in the required progress report-for-the 

performance of any activity, including, but not limited to,-data 

collection and implementation of work. plans, no later than seven 

days prior to the performance of the activity. 

57. Upon the occurrence of any event during 

performance of the Work that the Commonwealth is required to 

report pursuant to Section 103 of CERCLA or Section 304 of the 

Emergency Planning and Community Right-to-Know Act (EPCRA), or 

Kentucky statutory and regulatory~~irements for--the .. _ 
.... -::-::::: ~.,_-

notification of releases of hazardous substance~ r,J?C?llutant.s 9r" . 

--contaminants, the Commonwealth shall, -~ithin 24 hours of the 

onset of such event, orally notify the EPA Project Coordinator or 

the Alternate EPA Project Coordinator (in the event of the 

unavailability of the EPA Project Coordinator) or, in the event 

that neither the EPA Project Coordinator or Alternate EPA Project 

Coordinator is available, the Emergency Response Section, Region 

IV, United States Environmental Protection Agency. These 
·- . 

reporting requirements are in addition to the reporting required 

by CERCLA Section 103 or EPCRA Section 304. 
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58. Within 20 days of ~he onset of such an event, the 

Commonwealth shall furnish to Plaintiff a written report, signed 

by the Commonwealth's Project coordinator, setting forth the 

events which occurred and the measures taken, and to be taken, in 

response thereto and shall comply with Kentucky statutory and 

regulatory requirements for the notification of releases of 

hazardous substances, pollutants, or contaminants. Within 30 
- ~-~-- - ~ 

days of the conclusio~_of such an--event, the Commonwealth shall' 
·-- -

submtt a report setting forth all actions taken in response 

thereto. 

59. The commonwealth shall submit seven copies of all 

plans, reports, and data required by the sow, the BoRP Work Plans 

or any other approved plans to EPA in accordance with the 

schedules set forth in such plans. 

60. All reports and other documents submitted by 

Settling Defendants to EPA ~ other~naii the required p_r~~ss 

reports referred to above) whichpurport to document Settling 

Defendants' compliance with the terms __ of this Consent Decree 

shall be signed by an authorized representative of the respective 

Settling Defendants. 

XIV. SUBMISSIONS REQUIRING AGENCY APPROVAL 

Settling Private Parties. 

61. After review of any plan, report or other item 

which is required to be submitted for approval pursuant to this 

consent Decree, EPA, after reasonable opportunity for review and 

comment by the Commonwealth, shall: (a) approve, in whole or in 
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part, the submissi~n; (b) approve-the submission upon specified 

conditions; (c) modify the submission to cure the deficiencies; 

(d) disapprove, in whole or in part, the submission, directing 

that the Settling Private Parties modify the submission; or (e) 

any combination of the above. 

62. In the event of approval, approval upon 

conditions, or modification by EPA, pursuant to Paragraph 6~(a), 
- ------

(b), or (c), :Settling Private Parties shall proceed to take any 

action required by the plan, report, or other item, as approved 

or modified by EPA, subject only to their right to-invoke the 

dispute resolution procedures set forth in Section XXII with 

respect to the modifications or conditions made by EPA. If such 

submission has a material defect and EPA modifies the submission 

to cure the deficiencies pursuant to Paragraph 6~(c), EPA retains 

its right to seek stipulated penalties, as provided in 

Section XXIII. 

63. a. Upon receipt of a nqtice of disapproval 

pursuant to Paragraph 6~, Settling Private Parties s~all, within 

~4 days or such other time as specified by EPA in such notice, 

correct the deficiencies and resubmit the plan, report, or other 

item for approval. Except as provided in Paragraph 67, below, 

any stipulated penalties applicable to the submission, as 

provided in Section XXIII, shall accrue during the ~4-day period 

or otherwise specified period but shall not be payable unless the 

resubmission is disapproved or modified due to a material defect 

as provided in Paragraph 61. 

-

-----··~ 

-- -~----···--·--

-- ----
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b. · Notwithstandin~ the receipt of a notice of 

disapproval pursuant to Paragraph 61, Settling Private Parties 

shall proceed, at the direction of EPA, to take any action 

required by any non-deficient portion of the submission that does 

not depend upon the disapproved portion for implementation. 

Implementation of any non-deficient portion of a submission shall 

not relieve settling Private Parties of any liability for 

stipulated penalties under Section XXIII. 

64. In the event that a resubmitted plan, report or 

other item, or portion thereof, is disapproved by EPA, EPA may 

again require the Settling Private Parties to correct the 

deficiencies, in accordance with the preceding Paragraphs. EPA 

shall also have the right to amend or develop the plan, report or 

other item. Settling Private Parties shall implement any such 

plan, report, or item as amended or developed by EPA subject only 

to their right to invoke the proc~~s set forth 1n Section XXII 
· .. ~~ ~~ :::_ ~--

(Dispute Resolution). 

65. If, upon resubmission, _a plan, report,_ or item is 

disapproved or modified by EPA due to a material defect, Settling 

Private Parties shall be deemed to have failed to submit such 

plan, report, or item timely and adequately unless Settling 

Private Parties invoke the dispute resolution procedures set 

forth in Section XXII (Dispute Resolution) and EPA's action is 

overturned pursuant to that Section. The provisions of 
.. . 

Section XXII (Dispute Resolution) and Section XXIII (Stipulated 

Penalties) shall govern the implementation of the Work and 

. -~ --
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accrual and payment of any stipulated penalties during Dispute 

Resolution. If EPA's disapproval or modification is upheld, 

stipulated penalties shall accrue for such violation from the 

date on which the initial submission was originally required, as 

provided in Section XXIII (Stipulated Penalties). 

66. All plans, reports, and other items required to be 

submitted to EPA under this Consent Decree shall, upon approval 

or modificatiOn by EPA, be enforceable under this Consen~ecree. 

In the event EPA approves or modifies a portion of a plan, 

report, or other item required to be submitted to EPA under this 

consent Decree, the approved or modified portion shall be 

enforceable under this Consent Decree. 

67. Notwithstanding the foregoing provisions of this 

Section, EPA will not unilaterally modify a deficient initial 

submittal unless it has first given the settling Private Parties 

one opportunity to correct the d~~ncy. 

shall not accrue during the period provided to ~~Ft+ing Private 

--Parti-es in this Paragraph to correct deficiencies in an initial 

submittal if EPA determines that the initial submittal was made 

in good faith and was timely. 

commonwealth. 

68. After review of any plan, report or other item 

which is required to.be submitted for approval pursuant to this 

Consent Decree, EPA, after reasonable opportunity for review and 
·- . 

comment by the Commonwealth, shall: (a) approve, in whole or in 

part, the submission; (b) approve the submission upon specified 
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conditions; (c)- modify the submission to cure the deficiencies; 

(d) disapprove, in whole or in part, the submission, directing 

that the commonwealth modify the submission; or (e) any 

combination of the above. 

69. In the event of approval, approval upon 

conditions, or modification by EPA, pursuant to Paragraph 68 (a), 

(b), or (c), the Commonwealth shall proceed to take any action 

required by the plan, .report, or other item, as approved~;---

moditied by EPA, subject only to its right to invoke the dispute 

resolution procedures set forth in Section XXIII with respect to 

the modifications or conditions made by EPA. If such submission 

has a material defect and EPA modifies the submission to cure the 

deficiencies pursuant to Paragraph 68(c), EPA retains its right 

to seek stipulated penalties, as provided in Section XXIII. 

70. a. Upon receipt of a notice of disapproval 

pursuant to Paragraph 68, the Coll\Jiibnwealth shall, }lith$. 14 days 
- - ~- ·- oc - __ >-:;-- - - .::~":"=-:::::~ 

or such other time as specified by EPA in sucl_lno:;iqe, cqrrect 

the d-eficiencies and resubmit the plan, report, or ot_?er item for 

approval. Except as provided in Paragraph 74, ·below, any 

stipulated penalties applicable to the submission, as provided in 

Section XXIII, shall accrue during the 14-day period or otherwise 

specified period but shall not be payable unless the resubmission 

is disapproved or modified due to a material defect as provided 

in Paragraph 68. 
·- -

b. Notwithstanding the receipt of a notice of 

disapproval pursuant to Paragraph 68, the commonwealth shall 
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proceed, at the-direction of EPA, to take any action required by 

any non-deficient portion of the submission that does not depend 

upon the disapproved portion for implementation. Implementation 

of any non-deficient portion of a submission shall not relieve 

the Commonwealth of any liability for stipulated penalties under 

Section XXIII. 

71. In the event that a resubmitted plan, report or 

other item, orportion _thereof, isdisapproved by EPA, EPAmay 

a~ain-require the Commonwealth to correct the deficiencies, in 

accordance with the preceding Paragraphs. EPA shalT also have 

the right to amend or develop the plan, report or other item. 

The Commonwealth shall implement any such plan, report, or item 

as amended or developed by EPA subject only to the Commonwealth's 

right to invoke the procedures set forth in Section XXII (Dispute 

Resolution). 

·7-;.. If-, upon resubmission;-a plan, report, ~tem is 
' - '~ :-·-... -_-

disapproved or modified by EPA due to a material defect, the 
~-;~_--r- -~ -- --

Commonwealth shall be deemed to have f~iled to submit such plan, 

report, or item timely and adequately unless the commonwealth 

invokes the dispute resolution procedures set forth in Section 

XXII (Dispute Resolution) and EPA's action is overturned pursuant 

to that Section. The provisions of Section XXII (Dispute 

Resolution) and Section XXIII (Stipulated Penalties) shall govern 

the implementation of the Work and accrual and. payment of any 
.. -

stipulated penalties during Dispute Resolution.. ____ ~f EPA's 

disapproval or modification is upheld, stipulated penalties shall 

r--- - - --
-- _---::~---_-::.:_ -·--------
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accrue for such violation from the date on which the initial 

submission was originally required, as provided in Section XXIII 

(Stipulated Penalties) • 

73. All plans, reports, and other items required to be 

submitted to EPA under this Consent Decree shall, upon approval 

or modification by EPA, be enforceable under this Consent Decree. 

In the event EPA approves or modifies a portion of a plan, 
~ 

-- ~--
report, or oeier item _required to-be submitted to EPA under this 

Consent Decree, the approved or modified portion shall be 

enforceable under this Consent Decree. 

74. Notwithstanding the foregoing provisions of this 

section, EPA will not unilaterally modify a deficient initial 

submittal unless it has first given the Commonwealth an 

opportunity to correct the deficiency. Stipulated penalties 

shall not accrue during the period provided to the Commonwealth 

in this Paragraph to correct defielencies in an initia~~bmittal •------ -~ -- ~~ -.-'.r--.._:. ~; 

if EPA determines that the initial submittal was made in good 

faith. and was timely. 

XV. PROJECT COORDINATORS 

75. Within 15 days of entry of this Consent Decree, 

settling Defendants and EPA will notify each other, in writing, 

of the name, address and telephone number of their respective 

designated Project Coordinators and Alternate Project 

Coordinators. If a Project Coordinator or Alternate Project 

Coordinator initially designated is changed, the identity of the 

successor will be given to the other Parties at least five 
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working days before the change occurs, unless impracticable, but 

in no event later than the actual day the change is made. The 

Settling Defendants' Project coordinators shall be subject to 

disapproval by EPA and shall have the technical expertise 

sufficient to adequately oversee all aspects of the Work. The 

Settling Defendants' Project Coordinators shall not be attorneys 

for any of the Parties in this matter. Settling Defendants' 
----~ 

Project Coordinators may assign other represen~~~~yes, inc~uding 

other contractors, to serve as Site representatives for oversight 

of performance of daily operations during Remedial-Activities. 

76. Plaintiff may designate other representatives, 

including, but not limited to, EPA employees and federal 

contractors and consultants, to observe and monitor the progress 

of any activity undertaken pursuant to this Consent Decree. 

EPA's Project Coordinator and Alternate Project Coordinator shall 

have the authority lawfully vestedt1Jla Remedi~l Proje~Manager 
- . -- . ~ .~.-...:..-:_-"" -

(RPM) and an on-scene Coordinator (OSC) by the National 

Contingency Plan, 40 C.F.R. Part 300.~ In addition, ~PA's Project 

Coordinator or Alternate Project Coordinator shall have 

authority, consistent with the National contingency Plan, to halt 

any Work required by this Consent Decree and to take any 

necessary response action when he/she determines that conditions 

at the Site constitute an emergency situation or may present an 

immediate threat to public health or welfare or the environment 

due to a release or threatened release of Waste Materiai. EPA 



-69-

shall use its best efforts to avoid or minimize any work stoppage 

ordered under this Consent Decree. 

XVI. ASSURANCE OF ABILITY TO COMPLETE WORK 

77. settling Private Parties. Within 30 days of entry 

of this Consent Decree, Settling Private Parties shall establish 

and maintain financial security of at least $18 million, in one 

of the following forms: 

a. A s~rety bond gUaranteeing performanc~~e 

IRP Work; 

b. One or more irrevocable letters-of credit; 

c. A trust fund; 

d. A guarantee to perform the IRP Work by one or 

more parent corporations or subsidiaries, or by one or more 

unrelated corporations that have a substantial business 

relationship with at least one of the Settling Private Parties; 

or .. _ 
-::::: ... -. .:: ~ 

e. A demonstration that one or more of the 

·-- Settl.ing Private Parties satisfies the requirements of 4 0 c. F. R. 

§ 264.143(f). 

78. If the Settling Private Parties seek to 

demonstrate financial assurance as set forth in Paragraph 77 

through a guarantee by a third party, Settling Private Parties 

shall demonstrate that the guarantor satisfies the requirements 

of 40 C.F.R. S 264.143(f). If Settling Private Parties seek to 
'" . 

demonstrate financial assurance by means of th~ corporate 

guarantee or financial test pursuant to Paragraph 77.d or 77.e, 
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they shall resubmit sworn statements conveying the information 

required by 40 C.F.R. § 264.143(f) annually, on the anniversary 

of the effective date of this Consent Decree. In the event that 

EPA determines at any time that the financial assurances provided 

by the Settling Private Parties pursuant to this Section are 

inadequate, Settling Private Parties shall, within 30 days of 

receipt of notice of EPA's determination, obtain and present to 
- ------..: ~ 

EPA for approval one o~ the other-forms of financial assurance ·· 

listed in Paragraph 77 of this Consent Decree. Settling-Private 

Parties' inability to demonstrate financial ability·to complete 

the IRP Work shall not excuse performance of any activities 

required under this Consent Decree. 

79. Obligations of the Commonwealth. DOE and DOD. 

a. Pursuant to Paragraph 82.b of this Decree, in 

the event of any action or occurrence after Certification of 

· completion of the IRP which caus~or-threatens to--cau-.e.... a -· - ---; --- .. 

release of Waste Material from the Site that constitutes an 
-- .-~------- ~ --

emergency situation or may present an .. immediate threat. to public 

health or welfare or the environment, the Commonwealth shall 

immediately take all appropriate action to prevent, abate or 

minimize such release or threat of release, and to give such 

notifications as set forth in Paragraph 82.b. 

b. Pursuant to Paragraph 39 of this consent 

Decree, the Commonwealth shall, after certification of completion 

of the IRP, perform any further response actions EPA determines 

are appropriate in the event that EPA's review conducted pursuant 
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to Section 121(c) of CERCLA indicates that the Work is not 

protective of human health or the environment. 

c. Pursuant to the terms of this Paragraph, the 

United states Department of Energy ("DOE") and the United States 

Department of Defense ("DOD") agree to provide certain financial · 

assistance to the Commonwealth in particular circumstances 

arising after the certification of Completion of the IRP. The . 

assistance, to be described below-;- shall be provided by DOE-and· 

DOD only in the following circumstances (the "Circumstances"): 

(1) Emergency Response: The assistance to be 

described below shall be made available by DOE and DOD in the 

event of a catastrophic emergency after Certification of 

Completion of the IRP which presents an immediate threat to the 

public health or welfare or the environment as the result of the 

release or threatened release of Waste Material from the Site 

requiring appropriate action pursua~to Paragraph--82.~ 
.. .-~---"-- ::- . -·.- ~- " - __ , .. -:::_:_:. --

"Catastrophic emergency" shall mean an e~ergency whic::h cannot be 

prevented by due diligence on the par~. of the Commonwealth, such 

as a natural disaster which affects the Site, including but not 

limited to, an earthquake, high winds, tornado, landslide, or 

forest fire. The term "catastrophic emergency" shall also 

include emergencies resulting from unforeseeable human cause 

which cannot be prevented by due diligence on the part of the 

Commonwealth, including but not limited to, vandalism, act of 
.. . 

war, arson, or insurrection. The term "catastrophic emergency" 

specifically does not include emergencies that are the result of 
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the failure of ·the Commonwealth to perform its obligations under 

the Consent Decree due to lack of funds or for any other reason, 

or as the result of remedy (including design and/or 

implementation) failure, or the failure of o & M. The Parties 

agree that they intend the term "catastrophic emergency" as used· 

in this Section to be read strictly and narrowly, in light of the 

purpose of the Parties that assistance be provided under the 

terms of this-Paragraph only in the event of a truly ~atastrQphic 

emerqency. 

(2) Periodic Review. The assistance described 

below shall also be made available in the event that, after 

certification of completion of the IRP, the Commonwealth is 

required by EPA to perform further response actions under Section 

X of this Consent Decree (EPA Periodic Review), and the further 

response actions are the direct result of a change in performance 

· criteria. applied to the Site, othel:':-tlian the Performan~ 
.. ·---

standards, due to new federal regulations or policy. The 

assis-tance described below shall not be made available in the 

event that the Commonwealth is required to perform (i) any 

further response actions pursuant to Section IX (Additional 

Response Actions) based on any reason specified therein, 

including that the Work does not meet Performance standards or 

(ii) any further response actions pursuant to Section X (EPA 

Periodic Review) because EPA determines that the remedy as 
.. . 

designed or implemented is not sufficiently protective of human 

health or the environment based on additional site-specific data. 
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The commonwealth, DOE and DOD agree that they-intend that the 

Circumstances under which assistance will be rendered as set 

forth below are to be read strictly and narrowly. 

d. Trust Fund. 

(1) Within 180 days after the entry of the consent 

Decree, the Commonwealth will establish a trust under an 

agreement the specific terms of which must be approved in advance_ 
--~. 

by ,POE, D_9D and EP~. ('"l'rE-st Agreement_"). The Trust shall be 
--

administered by a trustee approved in advance by DOE, DOD and 

EPA. The corpus of the Trust shall include two separate 

interest-bearing accounts. One account (the "Emergency 

Account"), shall be used exclusive~y for Wo~k perf~rmed in 

accordance with paragraph 79.c for catastrophic emergencies and 

periodic reviews until completion of the IMP. The Commonwealth 

shall fund the account in~tially with $2 million and fully fund 
. - ----- -. ~-- ---- .... __ 

. the account as set .t...P.rth ~n 7 9 • d. "f3) , below. . A second-. ':1lccount 

("the Capital Account") shall be established with $3 million, to 

be used to fund the cost of the FCP and_any capital construction 

projects required of the commonwealth by EPA that are not 

"catastrophic emergencies" or Work required pursuant to periodic 

review under subparagraph c of this Paragraph. The corpus of the 

Fund shall be invested in an appropriate fashion so that interest 

or other appropriate return on investment is earned on the amount 

placed in the Fund. 

(2) If the Commonwealth is unable to establish the 

Trust Agreement within 180 days of entry of this Consent Decree 

-_ --~-===~----
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because it is unable to procure the services ~-an approved 

trustee within that time period (which shall include inability to 

finalize the terms of the Trust Agreement with the trustee), the 

commonwealth shall promptly no~ify the.united States, and shall 

include in that notification a summary of the steps the 

Commonwealth has taken to attempt to obtain a trustee. If the 

United states determines that the commonwealth has been unable to. ---- .- ..... 

obt~in a ~rustee w~~hin ~his time per~od and has made reasonable 

efforts to do so, the United States may grant an appropriate 

extension of time to the Commonwealth to allow it to obtain a 

trustee. Whether or not the United States grants an extension to 

the Commonwealth to obtain a trust~e, if the. Trust __ Agreement is 

not established within 180 days after entry of this Consent 

Decree, the Commonwealth shall establish the Emergency Account 

and the Capital Account with the balances required in ---• ~-= ...... _ 
subparagraph 7 ~~d. ( 1~., plus. J.nterest on the balances ·that-- shall 

begin to accr)l~-~J-80 ciays after entry of this Consent Decree and 

stop accruing on the date the accounts are funded, a~ the rate 

specified for investments of the Hazardous Substances Superfund 

established pursuant to Section 107 of CERCLA, 42 u.s.c. § 9607. 

(3) Beginning July 1, 1996, the Commonwealth shall 

add $500,000, adjusted for inflation, per fiscal year to the 

Emergency Account (or $1 million, adjusted for inflation, per 

Commonwealth legislat~ve sessi~n), until a total of _$7 million, 

adjusted for inflation (see Subparagraph 79.m below), has been 

placed into the Emergency Account by the Commonwealth. The 

-··---~-~~o--

--

-------------------------------------
-----------------------------
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Commonwealth may pay these amounts into the Emergency Account in 

advance of this schedule. 

e. In the event of the occurrence of one of the 

Circumstances, the Commonwealth shall use the balance of the 

Emergency Account to fund the additional work before DOE and DOD 

are obligated to provide any financial assistance under this 

Section. If the Commonwealth performs the Work, then the ---
Co~onwea~th may b~_re1mbursed from the Emergency Account for .. ~ ·--· -
costs, including in-kind services. In-kind services must be 

documented in accordance with federally approved audit procedures 

and approved by DOE and DOD. 

f. After the commo~~ealth h~s expeDded e~ther the 

amounts in the Emergency Account, or $2 million, adjusted for 

inflation, whichever sum is greater, and after any other funding 

_which might be available to the Commonwealth for such purposes 

-· has been expe~~ed (~~~has federa~emergency relief fun~-or 

other grants), then DOE and DOD agree to provide up to $10 

million, adjusted for inflation, per Event, to fund additional 

activities performed by the Commonwealth as the result of an 

occurrence of the Circumstances. If the Commonwealth performs 

work required as a result of the occurrence of one of the 

Circumstances, documented costs incurred in performing the work 

may be credited toward the Commonwealth's $2 million share. If 

DOD and DOE expend $10 million, adjusted for inflation, per Event 

as provided hereunder, any remaining costs will be borne by the 

Commonwealth. An "Event" shall mean that body of additional work 
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required as the result of an occurrence of the-Circumstances. If 

a single body of work is required to respond to one or more of 

the Circumstances, that body of work shall be considered one 

Event. 

g. The Commonwealth shall be required to perform 

any activities required as the result of the occurrence of the 

Circumstances and neither DOD or DOE nor the Settling Private _ ---
Par~ies st}all have _an affirmative obl~gation to perform or .fund 

·-
such activities, except as expressly required of DOD or DOE in 

this Paragraph. 

h. DOE and DOD shall share in any payments 

required of them under this Paragr~ph in proportio~ to t~eir 

respective shares under Attachment 1 of the Settlement Agreement. 

Any such assistance is subject to the availability of 

appropriated funds, and is subject to the Anti~Deficiency Act. 
---In the event either_Q9E or DOD is~nable to provide assl§tance 

because of a lack of appropriated funds, the other shall not be 

obliged to fund the share of such assi~tance that wou~d otherwise 

be required of the Party unable to provide the funds. 

i.. If the Commonwealth and DOE or DOD have any 

dispute about the interpretation or application of the terms of 

this Paragraph, including but not limited to whether one of the 

Circumstances has occurred, then the disputing p~rties shall 

enter into the following dispute resolution process: 
- -

(1) The disputing party shall serve a written 

statement of the disputed issue on the other party to the 

- ·--~-~~ 
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dispute. The other party shall serve a writteE~esponse to the 

disputing party within five days after actual receipt of the 

disputing party's written statement. 

(2) The parties to the dispute shall enter into a 

good-faith informal negotiation period for at least five days, 

which may be extended by agreement of the disputing parties. 

( 3) At the expiration of the informal negotiation . ____ .. 
-- .........____~--. 

period, one or more of-the disputing parties may move the ~ourt 

to resolve the dispute. The disputing parties shall request that 

the court give expedited consideration of the dispute. The 

parties shall provide the court with written submissions, and the 

parties may request an evidentiary hearing. Discovery shall be 

strictly limited to the specific issues in dispute and shall be 

expedited pursuant to court order. A decision of the court shall 

be appealable to the extentprovided by law. 

(4) ~!~ther poE no~~ shall be requ~r~to 

expend funds pursuant to this Section during the dispute 

j. The purpose of the Capital Account is to 

assure adequate funding for capital construction projects that 

may be required by EPA during the BoRP. The Commonwealth shall 

not use the Capital Account for routine maintenance and 

monitoring activities. The Commonwealth shall maintain a minimum 

of $3 million, adjusted for inflation, in the Capital Account at 

all times until the completion of the IMP. 

~_,---~-=~- --..,..,=~,-

- ---=----=--== 
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-·k. The Trust Agreement may prqyide that the 

balance of the Emergency Account and the capital Account may be 

used by the Commonwealth to perform its obligations to implement 

the FCP. The use of the Emergency Account for fu~ding the 

implementation of the FCP shall discharge all o~_t}le obligations 

of DOE and DOD under this Paragraph. Monies remaining in the 

accounts after Certification of Completion of the BoRP shall -----
revert to the Commonw~alth. 

1. In the event EPA determines that the 

Commonwealth has substantively failed to perform any portion of 

the BoRP, unless otherwise excused or modified by EPA, the 

Commonwealth agrees that any funds provided by DOE or DOD 

pursuant to this Paragraph shall be subject to repayment by the 

Commonwealth to the United states, and DOE and DOD reserve their 

rights to seek such repayment from the commonwealth. 

m. ~~e phra_se "a~d -for ~nflation~~-- used in 

this section shall mean increased by the amount of the annual 

increase in the "Consumer Price Index-, -All Items, AlL-Cities," 

("Index") as published by the United states_Department of Labor, 

beginning upon the date of the first revision of the Index 

following entry of this Consent Decree. If the Index ceases to 

exist, the most similar official index in effect at the time the 

adjustment for inflation is calculated shall be used. 

n. The Commonwealth's inability to demonstrate 

financial ability to complete the Work shall not excuse 

performance of any activities required under this Consent Decree. 
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XVII. CERTIFICATION OF COMPLETION 

so. Completion of the IRP. 

a. Within 90 days after Settling Private Parties 

and Settling Federal Agencies conclude that the IRP Activities . .. 

have been fully performed, the Construction Standards and 

Performance Standards have been achieved, and the design and 

implementation of the IRP Activities is such that the Performance 

sta!ldards_ are expe~ted-,_ ~nder then ex~sting conditions, to .be 
. ·-

attained in the future, Settling Private Parties shall schedule 

and conduct a pre-certification inspection to be attended by 

settling Private Parties, Settling Federal Agencies, EPA, and the 

Commonwealth. If, after the pre-c~rtification inspection, the 

Settling Private Parties and Settling Federal Agencies believe 

that the IRP Activities have been fully performed, the 

Construction Standards and Performance Standards have been ---~--- achieved, and that the design an~~mplementation of th~RP 

Activities is such that the Performance Standards are expected, 

under then existing conditions, to be-attained in th~ future, the 

Settling Private Parties shall submit a written report requesting 

certification to EPA for approval, with a copy to the 

Commonwealth, pursuant to Section XIV (Submissions Requiring 

Agency Approval) within 30 days of the inspection. In the 

report, a registered professional engineer and the Settling 

Private Parties' Project Coordinator or supervising contractor 

shall state that the IRP Activities have been completed in full 

satisfaction of the requirements of this consent Decree as 
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-

reflected in the sow. The written report shall-include as-built 

drawings signed and stamped by a professional engineer. The 

report shall contain the following statement, signed by a 

responsible corporate official of a Settling Private Party, the 

Settling Private Parties' Project. Coordinator, or the Settling 

Private Parties' Supervising Contractor: 

I certify under penalty of law that this document and 
all attaehments were prepared under my direction -or-- .. 
supervision in ac~ordance with a system designed to . 

- __ assure that qlialified personnel properly gather and- .. -
evaluate the information submitted. Based on my 
inquiry of the person or persons who manage the system, 
or those persons directly responsible for gathering the 
information, the information submitted is, to the best 
of my knowledge and belief true, accurate, and 
complete. I am aware that there are significant 
penalties for submitting false information, including 
the possibility of fine and imprisonment for knowing 
violations. 

If EPA fails to respond to the report within ~20 days, the 

request for Certification of Completion shall be deemed to have 
---been rejected and t~~ Settling Pr'Tv'ate Parties may chan:-~ge such 

rejection under Section XXII (Dispute ~esolution); and the 

settling Federal Agencies may challenge such rejection pursuant 

to the Memorandum of Understanding between EPA and the Settling 

Federal Agencies that governs disputes related to this Consent 

Decree (the "MOU"). If, after completion of the pre­

certification inspection and receipt and review of the written 

report, EPA, after reasonable opportunity for review and comment 

by the commonwealth, determines that the IRP Activities or any 

portion thereof have not been completed in accordance with this 

Consent Decree, that the construction Standards and Performance 
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Standards have not been achieved, or that the_gesign and 

implementation of the IRP Activities is such that the Performance_ 

Standards are not expected, under then existing conditions, to be 

attained in the future, EPA will notify Settling Private Parties, 

the Commonwealth, and Settling Federal Agencies in writing of the 

activities that must be undertaken to qualify for Certification 

of'Completion of the IRP. EPA will set forth in the notice a 
- -·--

schedule for performance of such activities consistent wit~ the 
. - - - - •. 

-·~ -
Consent Decree and the SOW or require the Settling Private 

Parties to submit a schedule to EPA for approval pursuant to 

Section XIV (Submissions Requiring Agency Approval). Settling 

Private Parties shall perform all activities described in the 

notice in accordance with the specifications and schedules 

established pursuant to this Paragraph, subject to their right to 

invoke the dispute resolution procedures set forth in Section 

XXII (Dispute Resolution). ·-:~ 
'. ~· :---:_~ 

b. If EPA concludes, based on the initial or any 

subsequent report requesting Certification of Completion, and 

after a reasonable opportunity for review and comment by the 

Commonwealth, that the IRP Activities have been fully performed 

in accordance with this Consent Decree, that the Construction 

standards and Performance Standards have been achieved, and that 

the Performance Standards are expected, under then existing 

conditions, to be attained in the future, EPA will so certify in 

writing to Settling Private Parties and Settling Federal 

Agencies. This certification shall constitute certification of 
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Completion of the IRP for purposes of this Consent Decree, 

including, but not limited to, Section XXIV (Covenants Not to Sue 

by Plaintiff). certification of Completion of the IRP shall not 

change Settling Private Parties' and settling Federal Agencies' 

remaining obligations under this Consent Decree. 

81. completion of the Remedial Action . 

a. Within 90 days after the Commonwealth 
------

concludes that the BoRP Activities have been fully perform~d and 

the construction Standards and Performance Standards have been 

achieved, the Commonwealth shall schedule and conduct a pre­

certification inspection to be attended by EPA and the 

Commonwealth. If, after the pre-certification inspection, the 

Commonwealth believes that the BoRP Activities have been fully 

performed and the construction standards and Performance 

Standards have been achieved, it shall submit a written r~port 

requesting ~ertification to. EPA :f'Or- approval, pursua~t~~-- Section 

XIV (Submissions Requiring Agency Approval} within 30 days of the 

inspection. In the report, a registered professionaL engineer 

and the Commonwealth's Project Coordinator or Supervising 

Contractor shall state that.the BoRP Activities have been 

completed in full satisfaction of the requirements of this 

Consent Decree as reflected in the sow. The written report shall 

include as-built drawings signed and stamped by a professional 

engineer. The report shall contain the following statement, 

signed by a responsible official of the Commonwealth or the 

commonwealth's Project Coordinator or supervising contractor: 
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I certify under penalty of law that this document and 
all attachments were prepared under my direction or 
supervision in accordance with a system designed to 
assure that qualified personnel properly gather and 
evaluate the information submitted. Based on my 
inquiry of the person or persons who manage the system, 
or those persons directly responsible for gathering the 
information, the information submitted is, to the best 
of my knowledge and belief true, accurate, and 
complete. I am aware that there are significant 
penalties for submitting false information, including 
the possibility of fine and imprisonment for knowing 
violations. 

If EPA fails to respond to the report within 120 days, the 

request for Certification of Completion shall be deemed to have 

been rejected and the commonwealth may challenge such rejection 

under Section XXII (Dispute Resolution). If, after completion of 

the pre-certification inspection and receipt and review of the 

written report, EPA determines that the BoRP Activities or any 

portion thereof have not been completed in accordance with this 

consent Decree or that the Construction Standards and Per~ormance 

Standards have not been ach~ey~d, -fEn will notify the. :~~: __ 

Commonwealth in writing of the activities that must be undertaken 

to complete the BoRP Activities and achieve the Construction· 

Standards and Performance standards. EPA will set forth in the 

notice a schedule for performance of such activities consistent 

with the Consent Decree and the sow or require the Commonwealth 

to submit a schedule to EPA for approval pursuant to Section XIV 

(Submissions Requiring Agency Approval). The Commonwealth shall 

perform all activities described in the notice in accordance with 

the specifications and schedules established pursuant to this 

Paragraph, subject to the Commonwealth's right to invoke the 

=-- --- ---



dispute resolution procedures set forth in SectiQn XXII (Dispute 

Resolution). 

b. If EPA concludes, based on the initial or any 

subsequent report requesting Certification of Completion, that 

the BoRP Activities have been fully performed in accordance with 

this Consent Decree and that the Construction Standards and 

Performance Standards have been achieved, EPA will so certify in ., ---
writing to the Commonwealth. This certification shall constitute 

- - - -. c ·-·· -
the Certification of Completion of the Remedial Action for 

purposes of this Consent Decree, including, but not limited to, 

Section XXIV (Covenants Not to Sue by Plaintiff). Certification 

of completion of the Remedial Action shall not affect the 

Commonwealth's remaining obligations under this Consent Decree. 

XVIII. EMERGENCY RESPONSE 

82. a. Settling Private Parties. In the event of any 

- action or occurren~~_prior _to Ce~ification of comple~$Qn of the 

IRP which causes or threatens a release of Waste Material from 

the Site that constitutes an emergency situation or may present 

an immediate threat to public health or welfare or the 

environment, Settling Private Parties shall, subject to the 

provisions of Paragraph 83, immediately take all appropriate 

action to prevent, abate, or minimize such release or threat of 

release, and shall immediately notify EPA's Project Coordinator 

or, if the Project Coordinator is unavailable, EPA's Alternate 

Project Coordinator. If neither of these persons is available, 

the Settling Private Parties shall notify the EPA Emergency 

--~ 
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Response Section, Region IV. Settling Private_Earties shall take 

such actions in consultation with EPA's Project Coordinator or 

other available authorized EPA officer in accordance with all 

applicable provisions of applicable health and safety plans, 

contingency plans, and any other applicable plans or documents 

developed pursuant to the sow. In the event that Settling 

Private Parties fail to take appropriate response action as 
- ---.....:_ 

re~ired ~y this Se:_ction, and EPA tak~s such a~tion instead., 
- ·-- -

- ·-
Settling Private Parties and Settling Federal Agencies shall 

reimburse EPA for all costs of the response action which are not 

inconsistent with the NCP pursuant to the procedures set forth in 

Paragraph 84.c of Section XIX (Reimbursement_ of Re~ponse_costs) 

within 90 days after being billed by EPA for such costs. 

b. Commonwealth. In the event of any action or 

occurrence after Certification of completio~o; the IRP which 

-causes or threatens a release of waste Material from -~Site 

that constitutes an emergency situation or may present an 

immediate threat to public health or welfare or the environment, 

the Commonwealth shall, subject to the provisions of Paragraph 

83, immediately take all appropriate action to prevent, abate, or 

minimize such release or threat of release, and shall immediately 

notify EPA's Project Coordinator or, if the Project coordinator 

is unavailable, EPA's Alternate Project Coordinator. If neither 

of these persons is available, the Commonwealth shall notify the 

EPA Emergency Response Section, Region IV. The Commonwealth 

shall take such actions in consultation with EPA's Project 



-86-
-- -

Coordinator or other available authorized EPA_pificer and in 

accordance with all applicable provisions of the applicable 

health and safety plans, contingency plans, and any other 

applicable plans or documents developed pursuant to the SOW. In 

the event that the Commonwealth fails to take appropriate 

response action as required by this Section, and EPA takes such 

action, the Commonwealth shall reimburse EPA for all costs of the ---
res~onse ~ction wh~ch·are not incons~stent with the NCP pursuant 

- ·-
to the procedures set forth in Paragraph 84.c of Section XIX 

(Reimbursement of Response Costs) within 90 days after being 

billed by EPA for such costs. 

83. Except as provided in sectio~ XXIV JCoven~nts Not 

to Sue by Plaintiff), nothing in the preceding Paragraphs or in 

this Consent Decree shall be deemed to limit any authority of 

Plaintiff and EPA to take, direct, or order allappropriate 
.. ·.c£~::¥~-- ::-~ ---- -----:-- . ··- --~---·----- -~- -_-

action or to seek an order trom tne· court to protect.n~~n health 

and the environment or to prevent, abate, respond to, or minimize 
- = -

an actual or threatened release of Waste Material onr at, or from 

the Site. In the event that Plaintiff sues the Settling 

Defendants or EPA takes administrative action against Settling 

Parties other than to enforce this Consent Decree, the Settling 

Parties reserve all their rights, causes of action, or defenses 

arising under CERCLA or any ~ther law. 

XIX. REIMBURSEMENT OF RESPONSE COSTS - . 
84. a. Within 120 days after entry of this Consent 

Decree, Settling Private Parties and Settling Federal Agencies 
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shall cause to be paid to the United States an_ amount . equal to 

the volumetric percentage attributable to the ~ Minimis 

Settlers, as set forth in Exhibits 1 and 4 of the ~ Minimis 

Consent Decree, times $5.8 million (EPA's estimated past response 

costs as of the June 30, 1992 special notice letter), plus $5 

million dollars. Settling Private Parties and settling Federal 

Agencies shall also cause to be paid to the United states_ an 
------

amount equal to any additional volumetric percentage attributed 
~ .- -. - .. 

to De Minimis settlors for which payment is made to the Maxey 

Flats ~ Minimis Trust pursuant to Paragraph 26 of the ~ Minimis 

Consent Decree, times $5.8 million dollars, within 120 days after 

such payment is made to the Maxey Flats D§ Minimis Trust. The 

payments made under this Paragraph shall be in full satisfaction 

of Settling Private Parties' and Settling Federal Agencies' 

obligation to reimburse Past Response costs and pay Future 

Response Costs. 

b. Payment shall be made by Electronic Funds 

Transfer ("EFT" or wire transfer) to the u.s. Department of 

Justice lockbox bank, referencing United States Attorney's Office 

(U.S.A.O.) file number ----------' EPA Region IV Site/Spill ID 

number "G~", and DOJ case number 90-~~-2-2~~A. Payment shall be 

made in accordance with instructions provided by EPA to the 

Settling Private Parties and Settling Federal Agencies upon 

execution of the Consent Decree. Any EFTs received at the u.s. 

Department of Justice lockbox bank after 4:00 p.m. (eastern time) 

will be credited on the next business day. The Settling Private 
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Parties shall send a record of the EFT to the United states as 

specified in Section XXIX (Notices and Submissions). 

c. For costs incurred by the United States 

pursuant to Sections XVIII and XII (Emergency Response and 

Access) and Paragraph l26 of Section XXIV (Covenants Not to sue 

or Take Administrative Action by Plaintiff), EPA will invoice the 

Settling Parties who are liable for such costs unqer this Consent ---Decree. The invoice will include a summary of the costs prepared 

by EPA, including direct and indirect costs incurred by EPA and 

its contractors in the form of an EPA "SCORES" report or its 

equivalent. Settling Parties may request documentation which 

supports items listed in the cost summary. A request for 

supporting documents must be made within 30 days of receipt of an 

invoice from EPA. settling Parties shall make all payments 

within 90 days of Settling Parties' receipt of ~ach invoice, 

except as otherwise provided in Pztragraph 84.d. Howev~ if 
~ +, .. ·~~..:__:-

settling Parties request dopuments supporting the SCORES report, 

payment shall be made within 60 days af.ter receipt of the 

documents from EPA or 90 days after receipt of the invoice, 

whichever is later. Settling Private Parties shall make all 

payments required by this Paragraph in the form ot a certified 

check or checks made payable to "EPA Hazardous Substance 

Superfund" and referencing Site/Spill ID # Gl and DOJ case number 

90-11-2-211A. The requirement to use a certified check for 

payment shall not apply to the Settling Federal Agencies or the 

Commonwealth. Settling Parties shall forward payment to the 

-~ 
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United States Environmental Protection Agency, Region IV, 

Attention: Superfund Accounting, P.O. Box 100142, Atlanta, 

Georgia 30384 and shall send copies of the checks for payment to 

the United States as specified to Section.XXIX (Notices and 

Submissions). 

d. Settling Parties may contest_payment of any 

cost under Paragraph 84.c if they determine that EPA has made an 

accounting error or i~ they allege that a cost item that~s;-­

included represents costs that are inconsistent with the NCP.· 

such objection shall be made in writing within 30 days of receipt 

of the invoice or any requested supporting documents and must be 

sent to the United States pursuant to Section XXIX (Notices and 

Submissions). Any such objection shall specifically identify the 

contested costs and the basis for objection. In the event of an 

objection, the settling Parties shall, within the 90-day period, 

pay all uncontested costs to EPA ~~he manner descri~ in . 
~ - - ... ~:.;~---: .._ 

Paragraph 84. c. Simultaneously, Settling D~f.enc:I~.!lts sha].l 

establish an interest bearing escrow account in _a_ fec!erally-. 

insured bank duly chartered in the commonwealth of Kentucky and 

remit to that escrow account funds equivalent to the amount of 

the contested cost. The requirement to deposit funds in an 

escrow account shall not apply to the share of the contested 

costs payable by the Settling Federal Agencies. settling 

Defendants shall send to the United states, as provided in 

Section XXIX (Notices and Submissions), a copy of the transmittal 

letter and check paying the uncontested costs, and a copy of the 

c.-----~-~~--~ 
------~-~ 
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correspondence that establishes and funds the~scrow ~ccount, 

including, but not limited to, information containing the 

identity of the bank and bank account under which the escrow 

account is established, as well as a bank statement showing the 

initial balance of the escrow account. Simultaneously with 

establishment of the escrow account, Settling Defendants shall 

initiate the dispute resolution procedures in Section XXII. If --- - -~=~. . ---~ 

the United States prevails in the dispute, within 5 days o~ the 

resolution of the dispute, Settling Parties shall pay the sums 

due (with accrued interest) to EPA in the manner described in 

Paragraph 84.c. If Settling Defendants prevail concerning any 

aspect of the contested costs, the Settling Parties shall pay 

that portion of the costs (plus associated accrued interest) for 

which they did not prevail to EPA in the manner described in 

Paragraph 84.c, and Settling Defendants shall be disbursed any 

balance of the escrow account. 'l'lie-dlspute resoluti~n:~gcedures , 
•"" --

set forth in this Paragraph in conjunction with the procedures 

set forth in Section XXII (Dispute Resolution) shall~e the 

exclusive mechanisms for resolving disputes regarding the 

Settling Defendants' obligation to reimburse the United States 

for these costs. 

e. In the event that the Settling Parties do not 

make the payments required by Paragraph 84.a within 120 days of 

the effective date of this Consent Decree or the payments 

required by Paragraph 84.c are not made within 90 days of the 

Settling Parties' receipt of the invoice, or 60 days after 
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-receipt of supporting documentation that has been requested 

pursuant to Paragraph 84.c, whichever is later, Settling Parties 

which are liable for such costs shall pay interest on the unpaid 

balance at the rate established pursuant to Section l07(a) of 

CERCLA, 42 u.s.c. § 9607. The interest to be paid on the costs 

required in Paragraph 84.a shall begin to accrue on the effective 

date of the Consent Decree. The interest on costs required by 
----

Paragraph 84.c shall begin to accrue on the date of the settling 

Parties' receipt of the bill. Interest shall accrue at the rate 

specified through the date of payment. Payments of interest made 

under this Paragraph shall be.in addition to such other remedies 

or sanctions available to Plaintiff by virtue of S~t~lin9. 

Parties' failure to make timely payments under this Section. 

XX. INDEMNIFICATION AND INSPRANCE 

Settling Private Parties. 

85. The United s~ates doe,s 1.1ot assume any ·_l~~ility by 

entering into this agreement or by virtue of any designation of 

Settling Private Parties as EPA's authorized representatives 

under Section l04(e) of CERCLA. Settling Private Parties hereby 

indemnify, save and hold harmless the United states and its 

officials, agents, employees, contractors, subcontractors, or 

representatives for or from any and all claims or causes of 

action arising from, or on account of, acts or omissions of 

Settling Private Parties, their officers, directors, employees, 

agents, contractors, subcontractors, and any persons acting on 

their behalf or under their control, in carrying out activities 
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' -pursuant to this Consent Decree, including, but not limited to, 

any claims arising from any designation of Settling Private 

Parties as EPA's authorized representatives under Section 104(e) 

of CERCLA. FUrther, the Settling Private Parties agree to pay 

the United States all costs· the United states incurs including, 

but not limited to, attorneys fees and other expenses of 

litigation and settlement arising from, or on account of, claims 
.. -'-- ---· --~ 

made against the United States based on acts or omissions of 

settling Private Parties, their officers, directors, employees, 

agents, contractors, subcontractors, and any persons acting on 

their behalf or under their control, in carrying out activities 

pursuant to this Consent Decree. The United states, including 

the Settling Federal Agencies, shall not be held out as a party 

to any contract entered into by or on behalf of Settling Private 

Parties in carrying out activities pursuant to this Consent 

Decree. Neither. the Settling Pri~~P~rties nor anY- "SU"ch --- ~ -- ..... -
contractor shall be considered an aqent of the United States, 

including the Settling Federal Agencies. 

86. Settling Private Parties waive all claims against 

the United states for damages or reimbursement or for set-off of 

any payments made or to be made to the United States arising from 

or on account of any contract, agreement, or arrangement between 

any one or more of the Settling Private Parties and any person 

for performance of IRP Wo~k on or relating to the Site, 

including, but not limited to, claims on account of construction 

delays. In addition, Settling Private Parties shall indemnify 
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and hold harmless the United states with respect to any and all 

claims for damages or reimbursement arising from or on account of 

any contract, agreement, or arrangement between any one or more 
----

of Settling Private Parties and any person for performance of IRP 

Work on or relating to the site, including, but not limited to, 

claims on account of construction delays. 

87. No later than 15 days before commencing any on----site Work, Settling Private Parties shall secure, and sha~l 

maintain until the completion of the IRP Work, comprehensive 

general liability, occurrence-based, insurance with- limits of ten 

million dollars, combined single limit, naming as additional 

insured the United States. No later than 15 days before 

commencing any on-site IRP 'Work, Settling Private Parties shall 

secure, and shall maintain until EPA's Certification of 

Completion of the Initial Remedial Phase pursuant to Paragraph 80 

of Section XVII (Certification ofieompletion), aui:o~~~~-
__ .... -- - ------- ,_ .-,- ..... o. -...... __ 

liability insurance with limits of $500,000, naming as additional 

insured the United States. In addition, for the duration of the 

IRP Work performed by Settling Private Parties, Settling Private 

Parties shall satis'fy, or shall ensure that their contractors or 

subcontractors satisfy, all applicable laws and regulations 

regarding the provision of worker's compensation insurance for 

all persons performing the IRP Work on behalf of Settling Private 

Parties in furtherance of this consent Decree. Prior to 

commencement of the IRP Work under this Consent Decree, Settling 

Private Parties shall provide to EPA certificates of such 
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insurance and a copy of each insurance policy :_~ettling Private_ 

Parties shall resubmit such certificates and copies of policies 

during each year of their performance of the-IRP Work on the 

anniversary of the effective date of this Consent Decree. If 

Settling Private Parties demonstrate by evidence satisfactory to 

EPA that any contractor or subcontractor maintains insurance 

equivalent to that described above, or insurance covering the 
.~·-·· 

same risks but in a lesser amount, then, with respect to~~rs 

so insured by that contractor or subcontractor, Settling Private 

Parties need provide only that portion of the insurance described 

above which is not maintained by the contractor or subcontractor. 

Commonwealth. 

88. The United States does not assume any liability by 

entering into this agreement or by virtue of any designation of 

the Commonwealth as EPA's authorized represent~~ive under Section 

104(e} of CERCLA: The commonweal~t"eby inclemnffies~aves and 
~ 0 = ~- _=-= _e~- -- -=-,- - - -· ~ ..... - • -:.....:.:.. -

holds harmless, to the extent not prohibited by law, the United 
•' . 
States and its officials, agents, employees, contrac~ors, 

subcontractors, or representatives for or from any and all claims 

or causes of action arising,from, or onaccoun~.of, acts or 

omissions ·of the Commonwealth, its employees, agents, 

cont~actors, subcontractors, and any persons acting on its behalf 

or under its control, in carrying out activities pursuant to this 

consent Decree, including, but not limited to, any claims arising 

from any designation of the Commonwealth as EPA's authorized 

representative under Section 104(e) of CERCLA. Further, the 

----~--------=-= 
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Commonwealth agrees to pay the United states all costs the Unit~~ 

States incurs including, but not limited to, attorneys fees and 

other expenses of litigation and settlement arising from, or on 

account of, claims made against the United. States based on acts 

or omissions of the Commonwealth, its employees, agents, 

contractors, subcontractors, and any persons acting on its behalf 

or under its control, in carrying out activities pursuant to this 

consent Decree. 
- __,- --· -~ . 

The united StateS:shall not bebeld out as a 

party to any contract entered into by or on behalf of the 

Commonwealth carrying out activities pursuant to this Consent 

Decree. Neither the commonwealth nor any such contractor shall 

be considered an agent of the United States. 

89. The Commonwealth waives all claims against the 

United States for damages or reimbursement or for set-off of any 

payments made or to be made to the United State~ arising from or 

~- on account of any contract, agre~t~ or arrangement ~ween the 
- .. ~ '- ..... : ... 

Commonwealth and any person for performance of Work on or 

relating to the Site, including, but not limited to, ~laims on 

account of construction delays. In addition, the Commonwealth 

shall indemnify and hold harmless, to the extent not prohibited 

by law, the United States with respect to any and all claims for 

damages or reimbursement arising from or on account of any 

contract, agreement, or arrangement with the Commonwealth and any 

person for performance of Work on or relating to the Site, 

including, but not limited to, claims on account of construction 

delays. 
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90. For the duration of the Work performed by the 

Commonwealth, the Commonwealth shall satisfy, or shall ensure 

that its contractors or subcontractors satisfy, .. all applicable 

laws and regulations regarding the provision of workers' 

compensation insurance for all persons performing the Work on 

behalf of the Commonwealth in furtherance of this Consent Decree. 

XXI. FORCE MAJEURE 
--~---· --

91. "Force .majeure," for purposes of this consent 
, _ _,_ -

Decree, is defined as any event arising from causes beyond the 

control of the Settling Parties or of any entity controlled by 

such Settling Parties whose performance is delayed, including, 

but not limited to, their contractors and subcontractors, that 

delays or prevents the performance of any obligation under this 

Consent Decree, despite such Settling Parties' best efforts to 

fulfill the obligation. The requirement that_ such Settling 

Parties exercise -"best efforts t~ulfill the obligati_~--.... -__ 
includes using best efforts tQ.anticipate any potential force 

majeure event and best efforts to address the effect~of any 

potential force majeure event (1) as it is occurring and {2) 

following the potential force majeure event, such that the delay 

is minimized to the greatest extent possible. "Force Majeure" 

does not include financial inability to complete the Work or a 

failure to achieve the Performance standards, or increased costs. 

92. If any event occurs or has occurred_~hat may delay 

the performance of any obligation under this Consent Decree, 

whether or not caused by a force majeure event, the Settling 

•· 

-;;:;.:::;; 
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Party whose performance is delayed shall noti~orally EPA's 

Project Coordinator or, in his or her absence, EPA's Alternate 

Project Coordinator or, in the event both of EPA's designated 

representatives are unavailable, the Director of the Waste 

Management Division, EPA Region IV, within 48 hours of when the 

Settling Party first knew or should have known that the event 

might cause a delay. Within five business day~_~here_aft.ar, the ---
Settling Party shall provide in writing to EPA an explanat~on and 

T '-·- --

description of the reasons for the delay; the obligations and 

deadlines the Settling Party claims are affected by the delay; 

the anticipated duration of the delay; actions taken or to be 
. 

taken to prevent or minimize the delay; a schedule for 

implementation of any measures to be taken to prevent or mitigate 

the delay or the effect of the delay; the Settling Party's 

rationale for attributing such delay to a force majeure event if 

it intends to assert such .a clainrt=: and a· statement--as tP.: whether, - -~ .. :.·-.;.._-

in the opinion of the Settling Party, such event may cause or 

contribute to an endangerment to public health, welfare or the 

environment. The Settling Party shall include with any notice 

all available documentation supporting its claim that the delay 

was attributable to a force majeure. The Settling Party shall 

supplement this written statement with new information, 

statements, or plans as they become available. Failure to comply 

with the above requirements shall preclude the Settling Party 

from asserting any claim of force majeure for that event. 

Settling Defendants shall be deemed to have notice of a 

-- ·~ :;.- _-.::.;:: 

--

- '"-f'[-~":-:.·~--=-~-~ 
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-
circumstance of which their contractors or subc~ntractors had or 

should have had notice. 

93. If EPA agr~es that the delay or anticipated delay 

is attributable to a force majeure event, the time for 

performance of the obligations under this Consent Decree that are 

affected by the force majeure event will be extended by EPA for 

such time as is necessary to complete those obligations. An 
----

for performance of the obl~gatio~~fected by the fo~~-~ajeure 

event. 

94. A Settling Defendant which invokes the dispute 

resolution procedures set forth in Section XXII to dispute EPA's 

determination under Paragraph 93 shall do so no later than 15 

days after receipt of EPA's notice. In any such proceeding, the 

Settling Defendant shall have the burden of demonstrating by a 

preponderance of the evidence that the delay or anticipated delay 

has been or will be caused by a force majeure event, that the 

duration of the delay or the extension sought was or will be 

warranted under the circumstances, that best efforts were 
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exercised to avoid and mitigate the effects of the.delay, and 

that the Settling Defendant complied with the requirements of 

Paragraphs 91 and 92, above. If the Settling Defendant carries 

this burden, the delay at issue shall be deemed not to be a 

violation by the Settling Defendant of the affected obligation of 

this Consent Decree identified to EPA and the Court. 

XXII. QISPUTE RESOLUTION ---95. a. Unless otherwise expressly provided for in this 

consent Decree, the dispute resolution procedures of this Section 

shall be the exclusive mechanism available to Settling Defendants 

to resolve disputes arising under or with respect to this Consent 

Decree between the United States (excluding the Settling Federal 

Agencies) and the Settling Defendants. The provisions of the MOU 

shall govern disputes between EPA and the Settling Federal 

Agencies under or with respect to this Consent Decree. 

- Notwithstanding the provisi~ns o~CLA §S 121 and ~4~~~2 

u.s.c. §§ 9621 and 9622, Settling Defendants agree that the 

dispute resolution procedures of this-Section shall ~e the 

exclusive mechanism for resolving disputes concerning the scope 

of the obligations under this Consent Decree or the 

implementation of this Consent Decree, and the standards, 

requirements, criteria or limitations to which the remedial 

action must conform, and that the only relief which will be 

sought by the Settling Defendants in dispute resolution will be a 

determination of the obligation in dispute and not the ~ecovery 

of civil or stipulated penalties. However, the procedures set 
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forth in this Section shall not apply to acti~~y the United 

States to enforce obligations of the Settling Defendants that 

have not been disputed in accordance with this Section. 

b. Notwithstanding any provision in this Consent 

Decree, the following governs the serving of a Notice of Dispute· 

(as described in Paragraph 96) or filing a motion for judicial 

review (as described in Paragraph 98.c or 99.a}: 
- --..,___;_, 

(1) A Settling Defendant may not serve a Notice of 

Dispute or file a motion for judicial review concerning the 

performance of ongoing, on-site Work if it is not obligated to 

perform the Work in dispute, except that any Se~~ling Defendant 

may dispute EPA's Certification of Completion of the IRP and 

Certification of Completion of the Remedial Action. This 

provision shall not affect the Commonwealth's ability to raise 

disputes regarding its access obligations under Section XII or 

regarding EPA's determination co~rn~ng tbe need -:for: :~ ·­

horizontal flow barrier. 

(2) A Settling Defendant may not serve a N9tice of 

Dispute or file a motion for judicial review concerning a plan, 

report, or other item that it is not obligated to submit to EPA 

under this Consent Decree, except to dispute EPA approval of the 

following deliverables or modifications thereof: 

(a) IRP RD Work Plan or a portion thereof; 

(b) IRP Sampling and Analysis Plan; 

(c) IRP Health and Safety Plan; 

(d) IRP Quality Assurance Project Plan; 

-----~ 



-
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(e) IRP Prefinal and Final Remedial Design reports; 

(f) IRP RA Work Plan or a portion thereof; 

{g) IRP Construction He.alth and Safety Plan; 

{h) IRP Construction Quality As~urance Plan; 

(i) IRP Construction Management Plan; 

(j) Deliverables associated with the horizontal flow 

barrier that are required within the ten years 

----after Certification of Completion of the IRP; 

(k) IMP Work Plan; 

(1) IMP Sampling and Analysis Plan; 

(m) IMP Quality Assurance Plan; 

(n) IMP Health and Safety Plan; 

(o) FCP Work Plan; 

(p) FCP sampling and Analysis Plan; 

(q) FCP Health and Safety Plan; 

(r) FCP Quality Assura~ Project Plan; 

·-- -

..... _ 
- "":",.,.:.?-:._: ...... 

(s) FCP Prefinal and Final Remedial Design reports; 

{t) FCP RA Work Plan; 

(u) FCP Construction Health and Safety 

Plan/Contingency Plan; 

(v) FCP Construction Management Plan; 

(w) FCP Construction Quality Assurance Plan. 

96. Any dispute which arises under or with respect to 

this Consent Decree shall in the first instance be the subject of 
----·~-·-- . --"~ 

informal negotiations between the parties to the dispute, 

including any affected Settling Defendant. The dispute shall be 



considered to have arisen .when one Settling Defendant sends the 

- -·--may not serve a Notice-Qf Oispute.contesting EPA approval ~fa 
= ·-.-. -

deliverable listed in Paragraph 95.b, or a modification thereof, 

unless the Notice of Dispute is served within 15 days of EPA 

approval. 

97. a. In the event that the disputing Settling 

Defendant and EPA cannot resolve a dispute by informal 

negotiations under the preceding Paragraph, then the positi~n 

advanced by EPA shall be·considered binding unl~ss, within 10 

days after the conclusion of the ~fqrmai negotiatio~ ~!od, the 

disputing Settling Defendant invokes the formal dispute 

resolution procedures of this Section-by serving on E~A and the 

other Settling Parties a written Statement of Position on the 

matter in dispute, including, but not limited to, any factual 

data, analysis, argument, or opinion supporting that position and 

any supporting documentation relied upon by the disputing 

Settling Defendant. The statement of Position shall specify the 

disputing Settling Defendant's position as to whether formal 

dispute resolution should proceed under Paragraph 98 or 99. 
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·b.· Within 14 days after recei~ __ of the disputing 

Settling Defendant's Statement of Position, EPA will serve on the 

disputing Settling Defendant and all other Settling Part~es its 

Statement of Position, including, but not limited to, any factual 

data, analysis, argument, or opinion supporting that position and 

all supporting documentation relied upon by EPA. EPA's Statement 

of Position shall include a statement as to whether formal 

dispute resolution should proceed under Paragraph 98 or 99~ 

Within 14 days after receipt of the disputing Settling 

Defendant's Statement of Position, any other Settling Defendant 

may serve on EPA and the disputing Settling Defendant a Statement 

of Position, including but not limited to any factual data, 

analysis, argument, or opinion supporting its position, and all 

supporting documentation. 

c. If there is disagreement between EPA and the 

disputing Settling Defendant as ttfWEather dispute-r~s~tion --- -· .... ~ --
should proceed under Paragraph 98 or 99, the parties to the 

dispute shall follow the procedures set forth in the~aragraph 

determined by EPA to be applicable. However, if a Settling 

Defendant ultimately appeals to the Court to resolve the dispute, 

the court shall determine which paragraph is applicable in 

accor~ance with the standards of applicability set forth in 

Paragraphs 98 and 99. 

98. Formal dispute resolution for disputes pertaining 

to the selection or adequacy of any response action and all other 

disputes that are accorded review on the administrative record 

--==-=-==== 
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under applicable principles of administrative~a~ shall be 

conducted pursuant to the procedures set forth in this Paragraph. 

For purposes of this Paragraph, the adequacy of any response 

action includes, without limitation: (1) the adequacy or 

appropriateness of plans, procedures to implement plans, or any 

other items requiring approval by EPA under this Consent Decree; 

and (2) the adequacy of the performance of response actions taken 
-__;;....._. __ 

pursuant to this Consent Decree. Nothing in this Consent D_ecree . _ 

shalf be construed to allow any dispute under this Consent Decree 

by settling Parties regarding the validity of the ROD's 

provisions. 

a. An administrative record of the_dispu~e shall 

be maintained by EPA and shall contain all Statements of 

Position, including supporting documentation, submitted pursuant 

to this Paragraph. When appropriate, EPA may allow a Settling . 

Defendant to submit a supplementa€Statement of Posit,i~.Q~ the 
' ---· . --- _- - - -~~ ~-

Settling Federal Agencies to submit statements or other 

documents. 

b. The Director of the Waste Management Division, 

EPA Region IV, will issue a final administrative decision 

resolving the dispute based on the administrative record 

described in Paragraph 9S.a. This decision shall be binding upon~---­

the Settling Defendants, subject only to the right to seek 

judicial review pursuant to Paragraph 9S.c and 9S.d • 
. . 

c. · Any administrative decision made by EPA 

pursuant to Paragraph 9S.b shall be reviewable by this Court, 

--

.. 
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provided that a: motion for judicial review is filed !>Ya Settling 

Defendant with the Court and served on all settling Parties and 

EPA within 10 days of receipt of EPA's decision. The motion for 

judicial review shall include a description of the matter in 

dispute, the efforts made by the Parties to resolve it, the 

relief requested, and the schedule, if any, within which the 

--

dispute must be resolved to ensure orderly implementation of this~·~-~~~-~ 
~ --- - ·- ~-,-::--_-~:=::--=-: 

consent Decree. The United states and any other Settling 
---

Defendant may file a response to the motion for judicial review. 

d. In proceedings on any dispute governed by this 

Paragraph, the Settling Defendant(s) disputing EPA's decision 

shall have the burden of demonstrating that the decision of the 

Waste Management Division Director is arbitrary and capricious or 

otherwise not in accordance with law. Judicial review of EPA's 

decision shall be on the administrative record compiled pursuant 

to Paragraph 98.a. ---~- -- . ~-~·:-:...-==-

99. Formal dispute resolution for disputes that 

neither pertain to the selection or adequacy of any r..esponse 

action nor are otherwise accorded review on the administrative 

record under applicable principles of administrative law shall be 

governed by this Paragraph. 

a. Following receipt of the Settling Defendants' 

Statement of Position submitted pursuant to Paragraph 97, the 

Director of the Waste Management Division, EPA Region IV, will 

issue a final decision resolving the dispute. The W~ste 

Management Division Director's decision shall be binding on the 

----------
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Settling Defendants unless, within ten days of receipt of the 

decision, a Settling Defendant files with the Court and serves on 

the Parties a motion for judicial review setting forth the matter 

in dispute, the efforts made by the Parties to resolve it, the 

relief requested, and the schedule, if any, within which the 

dispute must be resolved to ensure orderly implementation of the 

Consent Decree. The United States or any other Set.tling ---Defendant may file a response to the Settling Defendant's motion 
- ·- ·- --

for )udicial review. 

b. Notwithstanding Paragraph M of Section I 

(Background) of this Consent Decree, judicial review of any 

dispute governed by this Paragraph shall be governed by 

applicable provisions of law. 

100. a. The invocation of the dispute resolution 

procedures of this Section shall not extend, postpone, or affect_ 

in any way any obligation of the ~ing Parties unde~his 
- -- :;'c -"" - • • •• ~ -- -

consent Decree not directly in dispute, unless EPA or the Court 

agrees otherwise. Stipulated penalties related to t~e disputed 

obligation shall continue to accrue but payment shall be stayed 

pending resolution of the dispute as provided in Paragraph 117. 

Notwithstanding the stay of payment, stipulated penalties shall 

accrue from the first day of noncompliance with any applicable 

provision of the Consent Decree, except as provided in Paragraphs 

67, 74, or 100.b. 
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b. When a Settling Defendant serves a Notice of 

Dispute or files a motion for judicial review cont_esrting EPA 

approval of a deliverable listed in Paragraph 95 or a 

modification thereof that the Settling Defendant is not obligated 

to submit to EPA, EPA shall extend by the length of the dispute 

any deadline that depends on approval of the disputed portions of 

the deliverable or modification. Unless such Settling Defendant 

prevails in the dispute, such settling Defendant shall-b;-liabte 
·~--~::....:=-=--=--==-~-=====-----:::; 

for stipulated penalties applying to the disputed deliverable or 

modification as set forth in Section XXIII as if it-were 

obligated to submit the deliverable or modification and had 

failed to do so, except that stipulated penalties shall begin to 

accrue on the date such Settling Defendant served the Notice of 

Dispute or filed the motion for judicial review, whichever is 

earlier, and stop accruing on the date the dispute is withdrawn 

or otherwise concluded. 

101. The sole procedures for determining the relative 
- -
responsibility of the Settling Parties to pay for ad~itional. 

response actions performed under Section IX (Additional Response 

Actions} during the first 10 years after Certification of 

Completion of the IRP are found at Paragraph 34 of Section IX. 

102. The sole procedures for determining the 

responsibility of the United States Department of Energy and the 

United States Department of Defense to provide certain financial 

assistance to the Commonwealth under Section XVI (Assurance of 

--
----~.;;;-;;;.-_ _,__=-~--'---C-""~ 
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Ability to Complete Work) are found at Paragr~ 79.i of section 

XVI. 

103. Except as otherwise provided in Paragraphs 101 

and 102, enforcement of the Consent Decree by a Settling Party 

against another Settling Party or resolution of a dispute between 

one or more settling Parties regarding their respective 

obligations under the consent Decree are governed by Section XXXI 
--,- -.-- - -

(Retention of Jurisdiction) and general principles of law. 

XXIII. STIPULATED PENALTIES 

settling Private Parties. 

104. Settling Private Parties shall be liable for 

stipulated penalties in the amounts set forth in Paragraphs 105-

107 to the United States for failure to comply with the 

requirements of this Consent Decree specified below, unless 

excused under Section XXI (Force Majeure). The Commonwealth may 

instead be liable to the United siiiteS for the stipul.a~ .. 
--- c_ ,._-- "'--. 

penalties set forth in Paragraphs 105-107 as provided in 

Paragraph 100.b of Section XXII (Dispute Resolution)._· 

"Compliance" by Settling Private Parties shall include completion 

of the IRP Work under this Consent Decree or any work plan or 

other plan approved under this Consent Decree for IRP Work 

identified below in accordance with all applicable requirements 

of law, this Consent Decree, the sow, and any plans or other 

documents approved by EPA pursuant to this consent Decree and 

within the specified time schedules established by and approved 

under this Consent Decree. 
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105. a. The following stipulated p~alties shall be 

payable per violation per day by the Settling Private Parties or 

the Commonwealth to the United States ~or any noncompliance 

identified in subparagraph 105.b below: 

Penalty Per Violation Per Day Period of Noncompliance 

$1,000 

$3,000 

$5,000 

1st through 14th day 

15th through 30th day 
~,--

31st day and beyond 

b. Failure to timely or adequately comply with 

the following requirements of this Consent Decree: 

(1) submittal and, if necessary, modification 

of any and all draft and final IRP RD and RA Work Plans; 

(2) submittal and, if necessary, modification 

of the final IRP Remedial Design report; 

(3) Hiring a Supervising Contractor. 

106. a. The following -i.t!Pulated penaltieS! ~.l.l be --- -. . - - - --_- --- . ~ ~---:----

payable per violation per day by Settling Private Parties or the 

Commonwealth to the United States for--any noncompliance 

identified in subparagraph 106.b, below: 

Penalty Per Violation Per Day Period of Noncompliance 

$500 1st through 14th day 

$1,000 15th through 30th day 

$2,500 31st day and beyond 

b. Failure to timely or adequately comply with 

the following requirements of this Consent Decree: 

. _: --::': 
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(1) Submittal of and, if ~cessary, 

modification of, any IRP RD and RA deliverables not identified in 

Paragraph lOS.b; 

(2} Payment of all monies required to be paid 

pursuant to Section XIX (Reimburs~ment of Response Costs); 

(3} Submittal and, if necessary, modification 

of any Work Plans for further response actions pursuant to --- .. 
Sections IX and X (Additional Response Actions and EPA Periodic 

R·eview) , hereof; 

(4) Failure.to achieve any other major 

scheduled milestones identified under the approved IRP RA Work 

Plan. 

107. Settling Private Parties or the Commonwealth 

shall be liable for stipulated penalties of $250 per violation 

for each day of non-compliance ~ith require.men:t.s;of tJ:lis Consent 

- Decree or the SOW, other th~n thai,e--=specif ied in the .P~,pr. 

subparagraphs, which are due by a deadline approved by EPA. 

Commonwealth. 

108. The commonwealth shall be liable for stipulated 

penalties in the amounts set forth in Paragraphs 109-111 to the 

United States for failure to comply with the requirements of this 

consent Decree specified below, unless excused under Section XXI 

(Force Majeure). Settling Private Parties may instead be liable 

to the United States for the stipulated penalties set forth in 

Paragraphs 109-111 as provided in Paragraph 100.b of Section XXII 

(Dispute Resolution). "Compliance" by the Commonwealth shall 

__ ----__ __:;-~ 
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include completion of the BoRP Work and Commonwealth IRP 

Obligations under this Consent Decree or any work plan or other 

plan approved under this Consent Decree for BoRP Work or 

commonwealth IRP Obligations identified below in accordance with 

all applicable requirements of law, this Consent Decree, the sow, 

and any plans or other documents approved by EPA pursuant to this 

Consent Decree and within the specified time schedules 

established byo-and approved under this Consent_pecree. _ --
~ ·-- --

109. a. The following stipulated penalties shall be 

payable per violation per day by the Commonwealth or the Settling 

Private Parties to the United States for any noncompliance 

identified in Subparagraph 109.b below: 

Penalty Per Violation Per Day 

$1,000 

$3,000 

$5,000 

Period of Noncompliance 

1st through 14th day 

15th through 30th day 

~t day and beyond:?::. 
- ·: .. ·------

b. Failure to timely or adequately comply with 

the following requirements of this Consent Decree: 

(1) Submittal and, if necessary, modification 

of any and all draft and final BoRP work plans; 

(2) Hiring of a Supervising Contractor or 

designating an agency or employee(s) to serve the equivalent 

function; 

(3) Providing access as required by 

Section XII. 
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110. ·a. The following st~pulated penal ties shall be 

payable per violation per day by the Commonwealth or the Settling 

Private Parties to the United States for any noncompliance 

identified in subparagraph 110.b, below: 

Penalty Per Violation Per Day 

$500 

$1,000 

$2,500 .-

Period of Noncompliance 

1st through 14th day 

15th through 30th day ---31st day and beyond 
·-- --

b. Failure to timely or adequately_comply with 

the following requirements of this Consent Decree: 

(1) Submittal of and, if necessary, 

modification of, any deliverables identified in the EPA-approved 

BoRP work plans; 

(2) Recording of Consent Decree and Notice in 

Registry of Deeds and notifying EPA of property transfers; 

._ ---- - --- ---
-·--- _-_:"":" --=.::...= 

(3) Submitta!-i-ana: if neces~;~ry, mod-ification __ ~~~ 
~_:""""· __ -· -,_.,.._ ... -~~-:::.-·..- -· o __ _,_ ··-=-~- -, ···;-•;:~~ 

of any work plans for further response actions pursuant to 
. . 
Sections IX and X (Additional Response Actions and EP~ Periodic 

Review), hereof. 

(4) Failure to achieve any other major 

scheduled milestones identified under the approved BoRP work 

plans. 

(5) Timely establishment of the Trust Fund 

required by Paragraph 79. 

111. The Commonwealth or the Settling Private Parties 

shall be liable for stipulated penalties of $250 per violation 
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for each day of non-compliance wi~h requirements of this consent 

Decree or the sow, other than those specified in the prior 

subparagraphs, which are due by a deadline approved by EPA. 

112. The penalty amounts set fo~th in paragraphs 109 -

111 above shall be increased annually, beginning in January of 

the year following entry of the Consent Decree, by the amount of 

-- --

annual increase in the "Consumer Price Index, All Items, All 

Cities, II as published ,by the United States Dep~~tment ofLabor,.-
;..•':"";~--~-"l':'i-~--"""=".- ·-"_:~ 

or, 1f the Consumer Price Index does not exist, the most similar 

official index in effect at the time the penalties-· are imposed. -

Settling Defendants 

113. All penalties imposea by this Section shall begin 

to accrue on the day after complete performance is due or the day 

a violation occurs, and shall continue to accrue through the 

final day of the correction of the noncompliance. Nothing herein 

shall prevent the simultaneous ace~ of separate-pen~ies for 
-:-:- - ;~.:- -- - ... ,-.. t"?-:--~-= - ;c-~;;~~~-:-~ 

separate violations of this Consent Decree. 

114. Following EPA's determination that a_Settling 

Defendant has failed to comply with a requirement of this Consent 

Decree, EPA may give the Settling Defendant written notification 

of the same and describe the noncompliance. EPA may send the 

settling Defendant a written demand for the payment of the 

penalties. However, penalties shall accrue as provided in the 

preceding Paragraph regardless of whether EPA has notified the 

Settling Defendant of a violation. 



115. · A~l penalties owed to the United States under 

this Section shall be due and payable within 30 days of a 

settling Defendant's receipt from EPA of a demand for payment of 

the ~enalties, unless the settling Defendant invokes the Dispute 

Resolution procedures under Section XXII (Dispute Resolution). 

All payments under this Section shall be paid by certified check 

made payable to "EPA Hazardous Substances Superfund," shall be 

mailed to 

u.s. Environmental Protection Agency 
Region IV. 
Attention: Superfund Accounting 
P.O. Box 100142 
Atlanta, Georgia 30384 

---
. ·-- -

and shall reference the EPA Region IV Site/Spill ID number (which 

is "G1" for this Site) and DOJ Case Number 90-11-:-2-211A. Copies 

of checks paid pursuant to this Section, and any accompanying 

transmittal letters, shall be sent to the United states as 

----provided in Section XXIX (Noticesr::and Submissions): _ ~~- ~.-,.-==-~---- ~ - - - --- - -- -- .... -_ 
11.6. The payment o~ penalti~s sha.ll_p()~ c:tlter in any 

way Settling Defendants' respective obligations to cQmplete the 

performance of the Work required under this Consent Decree. 

11.7. Penalties shall continue to accrue as provided in 

Paragraph 11.3 during any dispute resolution period, but need not 

be paid until the following: 

a. If the dispute is resolved by agreement or by 

a decision of EPA that is not appealed to this Court, accrued 

penalties determined to be owing shall be paid to EPA within 15 

days of the agreement or the receipt of EPA's decision or order; 

_as-=-- -~-~ 
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b.· If the dispute-is appealed to_ this court and 

the United States prevails in whole or in part, Settling 

Defendants shall pay all accrued penalties determined by the 

Court to be owed to EPA within 60 days of receipt of the Court's 

decision or order, except as provided in subparagraph c below. 

c. If the District Court's decision is appealed 

by any Party, Settling Defendants shall pay all accrued penalties ---
determined by the District Court to be .owing to the United _states _______ _ 

into--an interest-bearing escrow account within 60 days of receipt 

of the Court's decision or order. Penalties shall be paid into 

this account as they continue to accrue, at least every 60 days. _ 

Within 15 days of receipt of the final appellate court decision, 

the escrow agent shall pay the balance of the account to EPA or 

to Settling Defendants to the extent that they prevail. 

118. a. If Settling Defendants fail to pay stipulated 
- ----;:- - ---;--

penalties when due, the United Stat~may ins~itute pr~~~dings 
____ - _ __:_-_~ 

to collect the penalties, as well as interest. _set~ling 

Defendants shall pay interest on the unpaid balance, Mhich shall 

begin to accrue on the date of demand made pursuant to Paragraph 

114 at the rate established pursuant to.Section 107(a) of CERCLA, 

42 u.s.c. s 9607. 

b. Nothing in this Consent Decree shall be 

construed as prohibiting, altering, or in any way limiting the 

ability of the United States to seek any other remedies or 

sanctions available by virtue of Settling Defendants' violation 

of this Decree or of the statutes and regulations upon which it 

----

_·cc 
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is based, including, but not limited to, penalti~s pursuant to 

Section 12~(1) of CERCLA. 

c. EPA may, in its unreviewable discretion, 

forgive all or a portion of any stipulated penalties which accrue 

pursuant to this Section, considering the good faith efforts of 

the respective Settling Parties to comply, or such other factors 

as EPA deems appropriate. 

119 • No payments made under this Section which ~re _ ___ . _ 

penalties under Section 169 of the Internal Revenue Code shall be 

tax deductible for federal tax purposes •. 

. XXIV. COVENANTS NOT TO SUE OR TAKE ADMINISTRATIVE ACTION BY 
PLAINTIFF 

120. a. Settling PrivateParties ·and Settling-Federal 

Agencies. In consideration of the actions that will be performed 

and the payments that will be made by the Settling Private 

Parties and Settling Federal Agencies_under the texms of the 
.... -::. - -- -w-:::-- .;.. 

-- ----~-..-.--.:-.-
-----~ ~-

Consent Decree-; -and-e-xcept as-- specifically provided in·· ·Paragraphs 

122 and 124 of this Section, the United States covenants not to 

sue or to take administrative action against Settling Private 

Parties, and EPA covenants not to take administrative action 

against Settling Federal Agencies, pursuant to Sections 106 and 

107{a) of CERCLA relating to the Site. With respect to liability 

for Past Response Costs, Future Response Costs, IRP Remedial 

Design, IRP Activities, additional response actions required 

pursuant to Sections IX and XI~ (Additional Response Actions and 

Access), BoRP Remedial Design, BoRP Activities, commonwealth IRP 

Obligations, and o & M, these covenants not to sue or take 
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administrative action shall take effect upon r~ipt by EPA of 

the payments required by Section XIX (Reimbursement of Response 

Costs). With respect to all other liability under Sections 106 

and 107(a) of CERCLA relating to the Site, these covenants not to 

sue or take administrative action shall take effect upon 

Certification of Completion of Remedial Action pursuant to 

Paragraph 81 of section XVII. These covenants not to sue or take 
- -~--

administrative action are conditioned upon the complete an~ 

satisfactory performance by Settlfng Private Parties and Settling 
-

Federal Agencies of their obligations under this consent Decree. 

These covenants not to sue or take administrative action extend 

only to the Settling Private Parties and Settling Federal 

Agencies and do not extend to any other person. 

b. Commonwealth. In consideration of the actions 

that will be performed by the Commonwealth under the terms of the 

- Consent Decree, and except ~fl_ speliiflcally pro~;i.ded ~n~~~~a.graphs 

122 and 124 of this Section, the United States __ ~~_V4a_I}ants not to 

sue or to take administrative action against the Commpnwealth 

pursuant to section 106 of CERCLA relating to the site for 

performance of IRP Work and.BoRP Work upon Certification of 

Completion of the Remedial Action. These covenants not to sue 

are conditioned upon the complete and satisfactory performance by 

the Commonwealth of its obligations under this Consent Decree. 

These covenants not to sue extend only to the commonwealth and do 

not extend to any other person. 

~-- ,. "" . .,_ ··-"'' .__,. - -
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121. · United states' Pre-certification Reservations. 

Notwithstanding any other provision of this Consent Decree, the 

United states reserves, and this Consent Decree is without 

prejudice to, the right to institute proceedings in this action 

or in a new action or to issue an administrative order seeking to 

compel Settling Private Parties or Settling Federal Agencies {1) 

to perform further response actions relating to the Site or (2) 
~--

to reimburse the United States for additional costs of response 

if, ·prior to Certification of Completion of the IRP: 

(1) conditions at the Site, previously unknown to EPA 

are discovered, or 

(2) information, previously unknown to EPA, is 

received, in whole or in part, 

and these previously unknown conditions or information, together 

with any other relevant information, indicate'1:.tlat performance of 

the IRP Work is not prote_c::t:_i~e oF-.:l:iiiii1an health QX" th~ >-~':. .. 
environment. 

122. united States' Post-Certification Reservations. 

a. Settling Private Parties and Settling Federal 

Agencies. Notwithstanding any other provision of this Consent 

Decree, the United States reserves, and this Consent Decree is 

witho.ut prejudice to, the right to institute proceedings in this 

action or in a new action or to issue an administrative order 

seeking to compel Settling Private Parties and &ettling Federal 

Agencies (1) to perform further response actions relating to the 

Site or (2) to reimburse the United States for additional costs 
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of response if; subsequent to certification of Completion of the 

IRP: 

(1) conditions at the Site, previously unknown to EPA 

are discovered, or 

(2) information, previously unknown to EPA, is 

received, in whole or in part, 

and these previously unknown conditions or information, together --- .. 
with other relevant information, indicate that performance_of the __ 

-· •. 
IRP Work is not protective of human health or the environment. 

b. Commonwealth. Notwithstanding any other 

provision of this Consent Decree, the United States reserves, and 

this Consent Decree is without prejudice to, the r~ght t~ 

institute proceedings in this action or in a new action or to 

issue an administrative order seeking to compel the Commonwealth 

to perform further response actions relating to the Site if, 

subsequent to certification_ of colipletion of the Rem~d~_Action: 

(1) conditions at the Site, preyi~u~~y unknown to EPA 

are discovered, or 

(2) information, previously unknown to EPA, is 

received, in whole or in part, 

and these previously unknown conditions or this information 

together with other relevant information indicate that 

performance of the Work is not protective of human health or the 

environment. 

123. For purposes of Paragraph 121, the information 

and the conditions known to EPA shall include only that 
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information and those conditions-set forth in the Record of 

Decision for the Site and the administrative record which serve~--------

as a basis for the Record of Decision. For purposes of Paragraph 

122.a, the information and the conditions known to EPA shall 

include only that information and those conditions set forth in 

the Record of Decision, the administrative record which serves as 

the basis for the Record of Decision, and any informa~ion 
- - ----..;..;;,;.- -- --

received by EPA pursuant to the requirements of this Conse~t 

Decree prior to Certification of completion of the IRP. For 

purposes of Paragraph 122.b, the information and the conditions 

known to EPA shall include only that information and those 

conditions set forth in the Record of Decision, the 
- -=--=--- = 

administrative record which serves as the basis for the Record of 

Decision, and any information received by EPA pursuant to the 

requirements of this consent Decree prior to Certification of 

Completion of Remedial Act~():t::l• 

124. General Resekvations of Rights. The covenants 

not to sue or take administrative action set forth above do not 

pertain to any matters other than those expressly specified in 

Paragraph 120.a and 120.b. The United States reserves, and this 

Consent Decree is without prejudice to, all rights against 

Settling Parties with respect to all other matters, including but 

not limited to, the following: 

a. claims based on a failureby settling Parties 

to meet a requirement of this Consent Decree; 
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-b. liability arising from the_past, present, or 

future disposal, release, or threat of release of Waste Materials 

outside of the combined area of the Site and the contiguous area 

within which Site-derived contaminants exist as evidenced in the 

administrative record which serves as a basis for the remedy 

selection decision for the Site; 

c. liability for damages for injury to, 

de~truct~on of, or __ loss_of natural r~sources for which there are .. 
. ·-
United States natural resources trustees; 

d. liability for response costs that have been or 

may be incurred by the United States Department of the Interior 

or the United States Department of __ Agriculture in their ;role as a 

natural resources trustee; 

e. criminal liability; and 

f. liability for violations of federal or state 
-~-------,--- --=-~ 

..:.::------ ..... _ 
law which occur during or after ale implemen"t;ation of .,i!b_e 

Remedial Activities. 

125. The United St~tes res~rves, and this-consent 

Decree is without prejudice to, all rights against the 

Commonwealth for recovery of response costs related to the site 

that the United States has incurred and will incur in the future. 
"'~:' _, -=--__:--_=-~- --

126. In the event EPA determines that settling 

Defendants have failed to implement any provisions of the Work in 

an adequate or timely manner, EPA may perform any and all 

portions of the Work as EPA determines necessary. Settling 

Defendants may invoke the procedures set forth in Section XXII 

:-~~--= - --
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(Dispute Resolution) to dispute EPA's determi~ion that the 

Settling Defendants failed to implement a provision of the Work 

in an adequate or timely manner as arbitrary and capricious or 

otherwise not in accordance with law. such disputes sh~ll be 

resolved on the administrative record. If EPA performs the IRP 

Work or any portion thereof, the Settling Private Parties and 

Settling Federal Agencies shall reimburse the United States for ---
cos~s inc~rred by ~he·UnJted States ip performing the IRP Work 

pursuant to this Paragraph in accordance with the payment 

procedures set forth in Paragraph 84.c of Section XIX 

{Reimbursement of Response Costs). If EPA performs the BoRP Work 

or any portion thereof, the Common~~alth shall reiJ.lburse .. the 

United States for costs incurred by the United states in 

performing the BoRP Work pursuant to this Paragraph in accordance 

with the payment procedures set forth in Paragraph 84.c of 
-Section XIX (Reimbu~~~ment of Response costs). ---

127. Notwithstanding any other provision of this 

Consent Decree, the United States retains all authori~y and 

reserves all rights to take any and all response actions 

authorized by law. 

XXV. COVENANTS BY SETTLING DEFENPANTS 

128. a. Settling Defendants hereby covenant not to sue 

and agree not to assert any claims or causes of action against 

the United States with respect_ to the Site or this Consent 

Decree, including, but not limited to, any direct or indirect 

claim for reimbursement from the Hazardous Substance Superfund 
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(established pursuant to the Internal Revenue-Code, 26 u.s.c. 
§9507) through CERCLA Sections 106(b) (2), 111, 112, 113 or any 

other provision of law or any claims arising out of response 

activities at the Site. The Settling Defendants reserve, and 

this Consent Decree is without prejudice to, actions against the 

United states based on negligent actions taken directly by the 

United States (not including oversight or approval of the ...;;;....:;..._. __ 
settling Defendants' plans or activities) after entry of this 

. ·~-- -
Consent Decree that are brought pursuant to any statute other 

than CERCLA and for which the waiver of sovereign immunity is 

found in any statute other than CERCLA. Settling Defendants also 

reserve, and this Consent Decree is without pr~judice to,. actions 
-· ------- -

against the Hazardous Substances Superfund for reimbursement of 

costs incurred by the Settling Defendants as a result of 

performing obligations not imposed on them ?Y the terms of this 

- Consent Decree, if ~E-ose obJigat.i$n·s hc:l~e been perfo~~:. .in 

compliance with an administrative order issued under Section 106 

of CERCLA after entry of this consent--Decree. Nothing in this 

Consent Decree shall be deemed to constitute preauthorization of 

a claim within the meaning of Section 111 of CERCLA, 42 u.s.c. § 

9611, or 40 C.F.R. S 300.700(d). 

b. The covenants not to sue and reservations 

between Settling Private Parties and Settling Federal Agencies 

contained in Sections 5 and 7 of the Settlement Agreement are 

incorporated by reference herein and are made an enforceable part 

of th~s Consent Decree. 
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c. In consideration of the pa~ts made, 

obligations undertaken, and covenants provided by the Settling 

Private Parties and settling Federal Agencies under this Consent 

Decree, the Commonwealth covenants not to sue Settling Private 

Parties and Settling Federal Agencies for any and all civil 

liability pursuant to CERCLA, state law, and common law relating 

to the Site, including any liability for Past Response costs, ---Future Response Costs,- BORP Work, response costs previously 

incurred by the commonwealth, natural resource damage claims of 

the commonwealth (which shall not affect any rights the United 

States may have as a natural resource trustee), and response 

costs which are incurred by the commonwealth to perform its 

obligations under Sections IX, X, XII, XVII, XVIII, XX, XXVIII, 

and XXXIII (Additional Response Actions, EPA Periodic Review, 

Access, Certification of Completion, Emergency Response, 

Indemnification ~nd Insuran_!::~, R.etention of Rec~rd$, _a~---. - - --- . --~ - . , . --
Community Relations). The Commonwealth further covenants not to 

sue the Settling Private Parties or Settling Federal-Agencies for 

civil liability, if any, arising from their conduct prior to 

entry of the Consent Decree relative to the Site under the AEA, 

the Resource Conservation and Recovery Act, the Safe Drinking 

Water Act, the Solid Waste Disposal Act, the Clean Water Act, the 

Clean Air Act (all as amended) or any state law or regulation 

implementing such federal statutes or covering the sc:tJne Waste 

Materials or media as such federal statutes. The covenant by the 

Commonwealth is subject to the following reservations: (1) any 

~ -~ 
-~-,-~,-=..-.iii 

---- --

--~~~~"""~ 
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disputes raised tinder Paragraphs 101, 102 or ~03 of this consent 

Decree or raised in any of the procedures referred to in those 

Paragraphs; (2) actions against the SettlingPrivate Parties or 

Settling Federal Agencies as a result of payin9_f()r 02: performing 

obligations not imposed on the Commonwealth by the t~rms of tb,is 

Consent Decree (other than payment of Past Response Costs or 

Future Response Costs); and (3) actions by the Commonwealth ---
against u.s. Ecology specifically to resolve d~~putes under or to 

enforce the Agreed Order of Settlement dated July 7, 1994 in u.s. 
EQology, Inc. v. Bradley, case No. 88-72, and entered in the 

United States District court for the Eastern District of 

Kentucky, Frankfort Division, on July 14, 1994. This covenant 

not to sue is conditioned upon compliance by Settling Private 

Parties and Settling Federal Agencies with their respective 

obligations under this Consent Decree. 

d-. In considerat±tn1of the obligatiot:l~~$iertaken 

and covenants provided by the Commonwealth under this Consent 

Decree, the Settling Private Parties and Settling Federal 

Agencies covenant not to sue the commonwealth for any and all 

civil liability under Sections 107 or 113 of CERCLA, state law, 

and common law relating to the Site, including any liability for 

Past Response Costs, Future Response Costs, IRP Work, response 

costs previously incurred by the Settling Private Parties or 

Settling Federal Agencies, and response costs which are incurred 

by the Settling Private Parties or settling Federal Agencies to 

perform their respective obligations under Sections IX, X, XII, 
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XVII, XVIII, XX, XXVIII, and XXXIII (Additiona~_Response Actions, 

Periodic Review, Access, Certification of Completion, Emergency 

Response, Indemnification and Insurance, Retention of Records, 

and Community Relations}. The covenants by Settling Private 

Parties and Settling Federal Agencies are subject to the 

following reservations: (1) any disputes raised under Paragraph 

101, 102 or 103 of this Consent Decree, or raised in any of the ---procedures referred to in those Paragraphs; (2) actions ag~inst 

the ·commonwealth as a result of the Settling Private Parties or 

the settling Federal Agencies paying for or performing 

obligations not imposed on them by the terms of this Consent 

Decree; (3) actions against the Commonwealth by the United States 

on behalf of DOE and DOD to recover amounts expended by them 

pursuant to Paragraph 79; and (4) actions by u.s. Ecology against 

the Commonwealth specifically to resolve disputes under or to 

enforce the Agreed Order of settxem---erlt dated UJuly --,, ~4- in u.s. 
·----- -~~ -- ----- ·' . -· --_ .. ~.---~ 

Ecology, Inc. v. Bradley, case No. 88-72d, anci entered in the 

United States District court for the Eastern District of 

Kentucky, Frankfort Division, on_July 14, 1994. This covenant 

not to sue is conditioned upon compliance by the commonwealth 

with its obligations under this consent Decree. 

e. With respect to any of the claims reserved in 

this Paragraph, in the Settlement Agreement, or in Section XXIV 

(Covenants Not to Sue or Take Administrative Act_ion by 

Plaintiff), each Settling Party agrees not to assert the running 

of any statute of limitations, laches, or similar bars or 

~ -'-'-: ~-;.,~:.___ _____ ::::;:..::-;-,:;.; 

.... 

-- -
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defenses to any action arising out of or relate~to the Site 

filed against it by another Settling Party or by EPA; provided, 

however, that any Settling Party may assert such a defense that 

was available to it on the date of lodging of this Consent Decree 

and has not been tolled by agreement of the Parties. 

XXVI. EFFECT OF SETTLEMENT; CONTRIBUTION PROTECTION 

129. Nothing in this consent Decr-ee shall be construed. __ 
---------

to create any righ-t:s in, or grant any._ cause of action to 1 any 
. ·-

person not a Party to this Consent Decree. The preceding 

sentence shall not be construed to waive or nullify any rights 

that any person not a signatory to this decree may have under 

applicable law. Each of the Parties expressly reserves ~ny and 

all rights (including, but not limited to, any right to 

contribution), defenses, claims, demands, and causes of action 

which each Party may have with respect to a~x matter, 
- _______. 

transaction, or occ~E~ence +elatrnq- in any way to the -~e 

against any person not a Party hereto except for the claims by 

the Commonwealth against the ~.Minimis Settlors tha~ are subject 

to the Commonwealth's covenant not to sue set forth in Section VI 

of this consent Decree. 

130. With regard to claims for contribution against 

Settling Parties for matters addressed in this Consent Decree, 

the Parties hereto agree that the Settling Parties are entitled 

to such protection from contribution actions or claims as 

provided by CERCLA Sections 113(f)(2), 42 u.s.c. § 9613(f)(2). 

As to all Settling Parties except for the Commonwealth, the 

---~~ 

' """ -- -~· --~---
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matters addressed in this consent Decree are liability arising 

under Sections 106, 107(a), and 113 of CERCLA, 42 u.s.c. SS 9606, 

9607(a) and 9613, relating to the Site, including liability for 

Past Response Costs; Future Response Costs; IRP Work and BoRP 

Work; response costs previously incurred by the settling Private 

Parties Settling Federal Agencies, or the Commonwealth; natural 

resource damage claims of the Commonwealth; and response costs 
- -----

inc_urred _by the Se!:tling_ Private Par~_ies, Settling Federal. 
. --

Agencies, or the Commonwealth to perform their respective 

obligations under Sections IX, X, XII, XVII, XVIII, XX, XXVIII, 

and XXXIII (Additional Response Actions, Periodic Review, Access, 

Certification of Completion, Emerg~ncy Respc:»nse, ~~demnification 

and Insurance, Retention of Records, and Community Relations}. 

As to the commonwealth, the matters addressed in this consent 

Decree are liability arising under Sections 10~6, 107 (a), and 113 _ 
-~~~-:.;cC:;._~-.;,.--, .. ~:; -of CERCLA, 42 -~~S.C: __ §§ 96Q6, 96~(a) and 9613, relatinq.to the 

Site for IRP Work and BoRP Work; response'costs previously 

incurred by the Settling Private Parties, Settling Federal 

Agencies, and the Commonwealth; and response costs incurred by 

the Settling Private Parties, Settling Federal Agencies, and the 

Commonwealth to perform their respective obligations under 

Sections IX, X, XII, XVII, XVIII, XX, XXVIII, and XXXIII 

(Additional Response Actions, Periodic Review, Access, 

certification of Completion, Emergency Response, Indemnification 

and Insurance, Retention of Records, and Community Relations), 

but not including liability for any response costs incurred by 
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EPA or the United States Department of Justice which the 

Commonwealth is not specifically required to reimburse under this 

Consent Decree. Notwithstanding the provisions of this Section 

or CERCLA, a Settling Party i$ not entitleq to and will not claim 

contribution protection on behalf of itself or its indemnitees 

for the claims reserved in Sections XXIV, XXV, or XVI ("Covenants 

Not to sue or Take Administrative Action by Plaintiff", 

"Covenants by Settling-Defendant~", and "Assur~n~e of Ability to 

complete Work") and the Settlement Agreement or in the event that 

a Settling Party is not in compliance with its obligations under 

this Consent Decree. 

131. Settling Defendants agree that with resp~~t to 

any suit or claim for contribution brought by them for matters 

related to this Consent Decree they will notify the United States 

in writing no later than 60 days prior to the initiation of such 

suit or claim. 

132. Settling Defendants also agree that with respect 

to any suit or claim for contribution~rought against_them for 

matters related to this Consent Decree, they will notify in 

writing the United states within 10 4ays of service of the 

complaint on them. In addition, Settling Defendants shall notify 

the United states within 10 days of service or receipt of any 

Motion for Summary Judgment and within 10 days of receipt of any 

order from a court setting a case for trial. 

133. In any subsequent administrative or judicial 

proceeding initiated by the United states for injunctive relief, 
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recovery of response costs, or other appropriater~J.i~frelating 

to the Site, Settling Defendants shall not assert, and may not 

maintain, any defense or claim based upon the principles of 

waiver, res judicata, collateral estoppel, issue preclusion, 

claim-splitting, or other defenses based upon any contention that 

the claims raised by the United States in the subsequent 

proceeding were or should have been brought in the instant case; 
- -·---~ 

provided, however, that nothing in this Paragraph affects the 

enforceability of the covenants not to sue set forth in section 

XXIV (Covenants Not to Sue or Take Administrative-Action by 

Plaintiff). 

XXVII. ACCESS TO INFORMATION 

134. Settling Parties shall provide to EPA, upon 

request, copies of all documents and information within their 

possession or control or that of their contractors or agents 

relating to activities at the sit'ii:-or to the lmplement~i.on of --- . -~ - - -- -- - -- --
this consent Decree, including, but not limi t"ec:l ~o, validated 

sampling, analysis, chain of custody -records, manifests, trucking 

logs, rece~pts, reports, sample traffic routing, correspondence, 

or other documents or information related to the Work. settling 

Parties shall also make available to EPA, for purposes of 

investigation, information gathering, or testimony, their 

employees, agents, or representatives with knowledge of relevant 

facts concerning the performance of the Work. 

135. a. Settling Defendants may assert business 

confidentiality claims covering part or all of the documents or 
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information submitted to Plaintiff under this consent Decree to 

the extent permitted by and in accordance with Section 104(e) (7) 

of CERCLA, 42 U.S.C. § 9604(e) (7), and 4'0 C.F.R. § 2.20_~(b). 

Documents or information determined to be confidential by EPA 

will be afforded the protection specified in 40 C.F.R. Part 2, 

Subpart B. If no claim of confidentiality accompanies documents 

or information when they are submitted to EPA, or if EPA has 
----

notified Settling Par.ties that the documents or information are 

not ·-confidential under the standards of Section 104 (e) (7) of 

CERCLA, the public may be given access to such docUments or 

information without further notice to Settling Parties. 

b. settling Parties may assert that certain 

documents, records and other information are privileged under the 

attorney-client privilege or any other privilege recognized by 

federal law. If Settling Parties assert such a privilege in. lieu 
----

-·-= ----~ 

of providing documents, they sha~ovide t_h_e P..lain~~~t!._with the ____ o.--~=-

following: (1) the title of the doc:llll1ent, record, or 

information; (2) the date of the document, record, o~ 

information; (3) the name and title of the author of the 

document, record, or information; (4) the name and title of each· 

addressee and recipient; (5) a description of the contents of the 

document, record, or information; and (6) the privilege asserted 

by Settling Parties. However, no documents, reports or other 

information created or generated pursuant to the requirements of 

the consent Decree shall be withheld on the grounds that they are 

privileged. 
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136. · No claim of confiaentiality shall be made with 

respect to any data, including, but not limited to, all sampling, 

analytical, monitoring, hydrogeologic, scientific, chemical, or 

engineering data, or any other documents or information 

evidencing conditions at or around the Site. 

XXVIII. RETENTION OF RECORDS 

137. Until 10 years after the Settling Private 

Parties' receipt of EPA's notification pursuant to Paragraph so·.b 
< ·-.. -

of Section XVII (Certification of Completion), each Settling 

Party shall preserve and retain all records and documents now in 

its possession or control or which come into its possession or 

control that relate in any manner to the performance of the Work 

or liability of any person for response actions conducted and to 

be conducted at the Site, regardless of any corporate retention 

policy to the contrary. Settling Parties shall also instruct 

their contractors and agents to ~serve all docwiiE:mts:;?-records, 
·-- , __ - .. ------- - -- . ..--::-:::_:_--

and information of whatever kind, natux:e or description relating 
. -
to the performance of the Work for the same period of time. 

138. At the conclusion of this document retention 

period, Settling Parties shall notify the United states and the 

Commonwealth at least 90 days prior to the destruction of any 

such records or documents, and, upon request by the United States 

or the Commonwealth, Settling Parties shall deliver any such 

records or documents to EPA or the Commonwealth. The 

Commonwealth shall continue to preserve any or all such documents 

if requested to do so by the United States. The Settling Parties 
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may assert that certain documents, records and·other information 

are privileged under the attorney-client privilege or any other 

privilege recognized by federal law. If the Settling Parties 

assert such a privilege, they shall provide the Plaintiff with 

the following: {1) the title of the document, record, or 

information; (2) the date of the document, record, or 

information; (3) the name and title of the author of the 
----

document, record, or information; (4) the name and title o; each 
- - - . 

addressee and recipient; (5) a des~ription of the subject of the 

document, record, or information; and (6) the privilege asserted 

by Settling Parties. However, no documents, reports or other 

information created or generated pursuant to the requirements of 

the Consent Decree shall be withheld on the grounds that they are 

privileged. 

139. Each Settling Party hereby certifies, 

individually, that ~~has not kno~ingly altered, mutil~~d, 

discarded, destroyed, or otherwise disposed of any records, 

documents or other information relating to its potential 

liability regarding the Site since notification of potential 

liability by the United states or the commonwealth or the filing 

of suit against it regarding the Site and that it has fully 

complied with any and all EPA requests for information pursuant 

to Sections 104(e) and 122(e) of CERCLA and Section 3007 of RCRA. 

XXIX. NOTICES AND SUBMISSIONS 

140. Whenever, under the terms of this Consent Decree, 

written notice is required to be given or a report or other 

--

--- -~_:___- "o--:-:---:::- ,-.--- -- :--~~ 



-document is required to be sent by one Party tQ_another, it shall 

be directed to the individuals at the addresses specified below, 

unless those individuals or their successors give notice of a 

change to the other Parties in writing. All notices and 

submissions shall be considered e+fective upon receipt, unless 

otherwise provided in this Consent Decree. Written notice as 

specified herein shall constitute complete satisfaction of any ---
written notice requirement of the Consent D~cree with respect to_ 

- - -
the United States, EPA and the Settling Parties, respectively. 

As to the United States, on behalf of EPA: 

Chief, Environmental Enforcement Section 
Environment and Natural Resources Division 
u.s. Department of Justice 
P.O. Box 7611 
Ben Franklin Station 
Washington, D.C. 20044 

Re: DOJ # 90-11-2-211A 

and 

Director, Waste Management ot~ion 
United St~s lfrivironmental Protection 
Region IV 
-345 courtland Street, N.E. 
Atlanta, Georgia 30365 

Re: EPA ID # G1 

As to EPA; 

Felicia Barnett 
Maxey Flats Project Coordinator 

• 

Agency 

United States Environmental Protection Agency 
Region IV 
345 Courtland Street, N.E. 
Atlanta, Georgia 30365 

Re: EPA ID # G1 
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As to the-Settling Private Parties: 

Lee B. Zeuqin 
2000 Pennsylvania Avenue, N.W. 
Ninth Floor 
Washington, D.C. 20006 

and 

Gary E. Parker 
De Maximus, Incorporated 
Cedar Avenue Business Center 
103 North 11th Avenue 
suite 2l.O 
Saint Charles, Illinois 60174 

As to the Settling Federal Agencies: 

Chief 
Environmental Defense Section 
Environment and Natural Resources Division 
u.s. Department of Justice 
P.O. Box 23986 
Washington, D.C. 20026-3986 

As to the Commonwealth of Kentucky: 

Russell Barnett 
Deputy Commissioner 
Commonwealth of Kentucky ____ 
Natural Resources and Environmental 

Protec't:-i-en c-acinet 
Frankfort Office Park 

.18 Reilly Road 
Frankfort, Kentucky 40601 

XXX. EFFECTIVE DATE 

- -------..,;;.-·-·-

··­--::: . ~ . -..:: ... 

141. The effective date of this consent Decree shall 

be the date upon which this Consent Decree is entered by the 

Court, except as otherwise provided herein. 

XXXI. RETENTION OF JURISDICTION 

142. This court retains jurisdiction over the subject 

matter of this Consent Decree and the Settling Parties for the 

duration of the performance of the terms and provisions of this 
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Consent Decree · for the purpose of- enabling any of the Parties. teL 

apply to the court at any time for such further order, direction, 

and relief as may be necessary or appropriate for the 

construction or modification of this Consent Decree, or to 

effectuate or enforce compliance with its terms, or to resolve 

disputes in accordance with Section XXII (Dispute Resolution) 

hereof. The Settling Parties agree that the respective 
- ------~--

obligations undertaken by each of the Settling Parties are 

intended to benefit each of the other Settling Parties and may be 

enforced by the settling Parties against each other subject to 

any applicable procedures and limitations in Section XXII 

(Dispute Resolution). In an enforcement action by one Settling 

Party against another Settling Party that does not proceed under 

Section XXII, a Settling Party shall not seek relief that compels 

the Plaintiff or EPA to perform any action or refrain from 

performing any action, or 't;hat SuPplants, consti_:<S.lils, ·~~ _:i.mpo~~S 
----------::._ _:;- ___ ----07------~ 

conditions upon EPA's authority under CERCLA and this Consent 

Decree to take response actions or to-determine the ueed for or 

appropriateness of the Work or response action to be performed 

under the consent Decree or· under CERCLA at the Site. 

Notwithstanding the provisions of CERCLA sections 121 and 122, 42 

u.s.c. SS 9621 and 9622, Settling Parties agree that the relief 

sought by a Settling Party in any such enforgem~nt a~tion against 

another Settling Party will not include the recove~y of civil or 

stipulated penalties. 
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XXXII. APPENDICES 

143. The following appendices are attached to and 

incorporated into this Consent Decree: 

"Appendix A" is the ROD. 

"Appendix B" is the sow. 

"Appendix C" is the Settlement Agreement. 

"Appendix D" is the complete list of Settling Federal ---
Agencies. 

"Appendix E" is the complete list of Settling Private 

Parties. 

"Appendix F" is the map of the Site. 

XXXIII. COMMUNITY RELATIONS 

144. Settling Parties shall propose to EPA their 

participation in the Revised Community Relations Plan developed 

by EPA. EPA will determine the appropriate role for the Settling 

Parties under the Plan. Settlincr-~rties shal_! __ al,so _c_~~rate 

with EPA in providing information regarding the Work to the 

public. As requested by EPA, Settling Parties shall~articipate 

in the preparation of such information for dissemination to the 

public and in public meetings which may be held or sponsored by 

EPA to explain activities at or relating to th~ Site. 

XXXIV. MQDIFICATION 

145. Schedules specified in this Consent Decree or 

documents approved pursuant to this consent Decree for 

implementation of the Work may be modified by agreement of EPA 

-
-

-- -- - -,-_---=== 
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and the Settling ~arties that are subject to the schedule. All 

such modifications shall be made in writing. 

146. No material modifications shall be made to the 

sow without written notification to and written approval of the 

United States on behalf of EPA, the Settling Parties that are 

performing or paying for the affected obligation, and the Court. 

Prior to providing its approval to any modification, the United 

States will provide the Commonwealth with a reasonabl~ -·--~ 
-

opportunity to review and comment on the proposed modification. 

Modifications to the sow that do not material~y alter that 

document may be made by written agreement between EPA and the 

Settling Parties that are performing or paying for the affected 

obligation after providing the Commonwealth with a reasonable 

opportunity to review and comment on the proposed modification. 

147. Nothing in this Decree shall be deemed to alter 

~-- the court's power to enforce, sup@rvrse or approve-moq~ications 
·--- - ~ "::--:_: -~~ 

to this Consent Decree. 

XXXV. LODGING AND OPPORTUNITY FOR PUBLIC COMMENT 

148. This Consent Decree shall be lodged with the 

Court for a period of not less than 30 days for public notice and 

comment in accordance with Section 122(d)(2) of CERCLA, 42 u.s.c. 
§ 9622(d) (2), and 28 C.F.R. S 50.7. The United States reserves 

the right to withdraw or withhold its consent to entry of the 

Consent Decree if the comments regarding the Consent Decree 

disclose facts or considerations which indicate that the Consent 

Decree is inappropriate: improper, or inadequate. Settling 
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Parties consent to the entry of this consent Decree with,out 

further notice. 

149. If for any reason the Court should fail to enter 

this Consent Decree or the ~ Minimis Consent Decree as lodged 

with the court, this agreement is voidable at the sole discretion 

of any Party, and the terms of the agreement may not be used as 

evidence in any litigation between the Parties. 
------........._ 

XXXVI. SIGNATORIES/SERVIC~ 

150. Each undersigned representative of a Settling 

Party to this Consent Decree and the Assistant Attorney General 

for Environment and Natural Resources of the Department of 

Justice certifies that he or she is fully authorized to enter 

into the terms and conditions of this Consent Decree and to 

execute and legally bind such Party to this document. The 

Secretary of the Kentucky cabinet for Natural Resources an4 

- EnvironmEimtai.- Prote~~ion ce_rtifie'if that ·he is fully ali~orized 

pursuant to statute and the ~c;m~titution of the United States and 

the commonwealth of Kentucky to enter-- into the terms _and 

conditions of this Consent Decree and to execute and legally bind 

the commonwealth to this document. 

151. Each Settling Private Party and the Commonwealth 

hereby agrees not to oppose entry of th~s Consent Decree by this 

Court or to challenge any provision of this Consent Decree unless 

the United states has notified the Settling Defendants in writing 

that it no longer supports entry of the Consent Decree. 

--

~,.,....-=,-_c::-_,_·-"---~~ 
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152. The signature of a Settling Private Party shall 

also constitute execution by such Party of the Settlement 

Agreement if the signing Party is a party to the agreement. 

153. Each Settling Defendant shall identify, on the 

attached signature page, the name, address and telephone number 

of an agent who is authorized to accept service of process by 

mail on behalf of that Party with respect to all matters arising 

under or relating to this Consent Decree. Settling Defendants 

hereby agree to accept service in that manner and to waive the 

formal service requirements set forth in Rule 4 of the Federal 

Rules of Civil Procedure and any applicable local rules of this 

SO ORDERED THIS 

limited to, service of a summons. 

It~ DAYOF ~ 
Court, including, but not 

19~'-
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THE UNDERSIGNED PARTIES enter in~o this Consent Decree in the 

matter of United States v. u.s. Ecology, Inc., et al., relating 

to the Maxey Flats Disposal Site Superfund Site. 

, 
Date: > 

Date: 

Date: 

FOR THE UNITED STATES OF AMERICA 

L~.-~~ 
Assistant Attorney General 
Environment and Natural Resources 

Division - ·---
U.S. Department of Justice 
Washington, D.C. 20530 

I?an~l:f.L Pinks ton - · :-
·EnVironmental Defense SeCtion 
Environment and Natural Resources 

Division 
9th and Pennsylvania Ave. 
u.s. Deparcnent of Justice 
Washington, D.c.· 20503 

[Name] 
Assistant United States Attorney 
Eastern District of Kentucky 
u.s. Department of Justice 
[Address] 

... 

··-=. 

<SSZ&J!Z 



Date: 

Date: 

Date: (. -2'7 -9S" 

Date: _____;(p=-+/____;2-1_J-+-/ Cf~:S­
r l 

A-H~---
-142-

Steven 
Assistant Administrator for 

Enforcement and Compliance 
Assurance 

U.S. Environmen1:,(1l_Protection 
Agency 

401 M St~eet, s.w. 
Washington, D.C. 20460 

L· - Ll (~ 
/~/ /) . ] /?,/ 

Assistant Regional Counsel 
U.S. Environmental Protection 

Agency 
Region IV 
345 Courtland Street, N.E. 
Atlanta, Georgia 30365 

Mary w· es . 
Associate Regional Counsel 
q.s. Environmental Protection 

Agency 
Region IV 
345 Courtland Street, N.E. 
Atlanta, Georgia 30365 

- ---- ~---- -
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United States v: U.S. Ecology, In~., et al. 
Consent Decree Signature Page 

THE UNDERSIGNED PARTY enters into this Consent Decree in the 

matt:er of United States v. u.s._ Ecology, Inc., et al., relating 

to the Maxey Flats Disposal Superfund Site. 

FOR THE COMMONWEALTH OF KENTUCKY 

Date: 

---~- -·:-=---
- ~~ .. r~':.:. ;,._ 

---------------------------------------------------------------------------------
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THE UNDERSIGNP!O PARTY enters into this COnseztrOecree in the 

mar.t.er of United States v. u.s. Ecology, Inc., Jlk AJ...; relat.ing 

to the MaXey Flats Disposal .SUperfund Site. 

·FOR: The Nat:iOtlal Aeronautics and Space Mm.i.nisUation· (NASA) • 
(m.me of privat agency party) 

SY: 
for party) 

Address: -il.AS! Headgparters 

300 ~ sueet. s.w: 

Washington, .».C. 20546 

. 

Agent authorized to accept service on behalf of party: 

Name: Edward A. Frenkle 

Tir:le: General Counsel 

Address: NASA Headquarters 

300 E Street, S.W.. Washislgton. D.C. 20546 -----:f:: -
Tel • Number: ~<..~~2:::::02::..o)~~~""§'--z:;24~SO:--.·----------

.... -__ 
--:: 

·A separate s1gnatu.%:e page must :be aigned by each Settli11g 
Private Parey ·and SettliDg Pederal Agency. 

aee·3~1:;jd 
S.l.OH ~SI:;jN WO~::i 

·-=-·--
4- __ .:___- ----===----------



DOJ-EDS 
talOll/024 

06/27195 11:32 'a202 514 2584 
. " .... , .... ...-;:· . .::.. . .. . . 
_o_e;u;ss m :1'1.: 11 FAl." ~oi .s~e nn. 

·1.4'-

THE UNDERS%GNED PA1TY e~ters int~ this conaenc·oe~ in the 
~ ·- -

~eee~ cf Uni£erj States Y.· u .. s. _Beol~gy,· :tnc., .t.t. al,., :relating 

:: ·.~--~.l~~ ~ex.~·.~~la.ea.-l:)~epo8al· super~W'lcl Site. 
• ' • '0 \'· • .., .. • 

· . r.oi:i:' · u.s. Department o 'tnergy ·.: .... "· ·.~ 

BY~ 
. a~e 

' . ' ' Ass1s'tint · Secrtta.ry fer Env nmental Management··· ·. 
I 'l 0 ~ T.ti:le: . ·--

· Mcb:ess: ·.lOGe lnctepend~nct Ave •• S.W. -- -
-. 

washington, o.:c. · 20585' 
•' 

,. -· .. ' . 

' 

' . 

-4~.-

~ "',. 
,I' 

----=::.::--..:..._-- .-~~ -~---

·~ . A separate •ignatur.a pa;e-muat ~e aigued by eaeb Settling 
-Priva~~ Party and Settling ~e4eral Ag~cy. 

.• .' '.' 

~ r • I'.~ \ I; 

. I 

... -~·=1 

I 

1 

1 

1 

1 

~ 
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THE UNDERSIGNED PARTY ente~s into this Consent Decree in the 
. 

matter of Onited States v. u.s. "!!eology, Inc., gAl,., relat:i,:;1g 

to the Maxey Plats Disposal Superfund Site. 

FOR: • 

BY: 
party) 

Title: Vice President, Environment, Health & Safety 

Address: 515 South Flower Street ---Los.Angeles, California 90071 

Agent authorized to accept service en behalf of party: 

Name: C T CORPORATION SYSTEM 

Title: REGISTERED AGENT 

Address: /-0/ PEACHTREE ST. N.E. 

ATLANTA, GEORGIA 3036/ 

Tel • . Nl.lDlber: ~to - rot-' '/$? 
---·~-.-.. :~~:.._: ,._ 

·A separate signature page must be signed by each Settling 
Private Party and Settling Federal Agency. 

----...-.---

Enclo1ure 2 

" -- -.. ~ .,.-.;; 

---------------------------· 
---------------
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-
THE UNDERSIGNED PARTY enters intG this Consent Decree in the 

matter of United States v. u.s. Ecology, Inc., ~ ~., relating 

to the Maxey Flats Disposal Superfund Site. 

FOR: 

BY: E. 0. Hooker ---...g.3/09/95 
(name of representati orized to sign for party) 

Title: Senior Vice President 

----Address: p.o . .Box 785 
-

Rt. 726. Mt. Athos Road 

Lynchburg, VA ·24505 

Agent authorized to accept service on behalf of party: 

Name: 

Title: 

Address: 

Edward R. Parker 

Registered Agent 

5511 Staoles Mill Road I P.O. Box 28236 

Richmond. VA 23228 

Tel. Number: (8~0-4~)~2~62~--4~0~4~2-------------------
·-

'A separate signature page must be signed by each Settling 
Private Party and Settling Federal Agency. 

Encl6sj.tre 2 



-144· 
-

THE UNDERSIGNED PARTY enters inte this Consent Decree in the 

maeeer of Unieed States v. u.s. Ecology, Inc., ~~ ~., relating 

to ehe MaXey Flats Disposal Superfund Site. 

FOR: • 

BY: ROBERT W. SMITH JR. 
{name of representative for party) 

Title: SR. VICE PRESIDENT 

Address:- __ BA_T_T_E_LL_E __ ME_M_O_RI_A_L __ I~ ___ rr_u_T_E ________ __ 

505' KING AVENUE 

COLUMBUS! OH 43201-2693 

Agene authorized to accept service on behalf of party: 

Name: 

Title: 

Address: 

Tel. Number: 

JEROME R. BAHLMANN 

SENIOR VICE PRESIDENT & GENERAL COUNSEL 

505 KING AVENUE 

COLUMBUS OH 43201-2693 

( 614 ~ -424-7360 

·A separate signature page must be signed by each Settling 
Private Party and ~ettling Federal Agency. 

--~~~~---= 
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. 

THE UNDERSIGNED PARTY enters inte this Consent Decree in the 

matter of United States v. u.s. Ecology, Inc., ~ al., relating 

to the Maxey Flats Disposal Superfund Site. 

FOR: Boston Edison Company · • 
<name of private or fed~ral agency party) 

BY: ~~LA=rs~~'±k 
{name of representative authorized to sign fer party) 

E. Thomas Boulette 
Title: Senior Vice President Nuclear 

Address-: Boston Edison Company--
Pilgrim Nu~ear Power Stat~on 
Executive Building 
600 Rocky Hill Road 
Plymouth. MA 02360 

'---'--··-

Agent authorized to accept service on behalf of party: 

Name: 

Title: 

Address: 

Tel. Number: 

WilliamS. Stowe, Esq. 
Assistant General Counsel 
legal Department 
Boston Edison Company 
800 Boylston Street 
Boston, MA 02199 

(617LA24-2544. 
--

..:--::.:.-

·A separate signature page must be signed by each Settling 
Private Party and Settling Federal Agency. 

Enclos1,1re 2 ___ _ 
• _:_.,.,_ ~--:·.,:,.......----- -:::--_o-:-.=-_-:-_.:: 
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THE UNDERSIGNED PARTY enters ints this Consent Decree in the 

matter of United States v. u.s. Ecology, Inc., ~ ~., relating 

to the MaXey Flats Disposal Superfund Site. 

FOR.: 

BY: 

Carolina Power & Light Company • 
(name of privace or federal agency party} r&· · 

d. William Habermeyer, Jr. cd/cJ/~4bm~ -· . ·­
(name of representative authorized to sign for party) 

Title: Vice President - Nuclear Services.And Environmental Support 

Address-; Carolina Power & LightCompany 

-
P.O. Box 1551 

Raleigh, North Ca~olina 27602 

Agent authorized to accept service on behalf of party: 

Name: Richard E. Jones 

Title: Senior Vice President 

Address: P.O. Box 1551 

Raleigh, North Carolina 27602 
~--

Tel. Number: -·~-<-91~9~)--~~~~~-~6~5~1-7 ________________ ___ 

·A separate signature page must be signed by each Settling 
Private Party and Settling Federal Agency. 

Enclost,tre 2 
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THE UNDERSI~-PARTY enters into this Consent Decree in the 

matter of United States v. u.s. Ecology, Inc., ~ al., relating 

to the Maxey Flats Disposal Superfund Site. 

FOR: 

BY: 

Chem-Nuclear Systems, Inc. 
(name of private or federal agency party) 

Gl~. ~ ~(" Greig R. Siedor 
(name of representative authorized to sign for party) 

Title: Senior Counsel 

Adc:lrestt: Legal Department 
C~emical_Waste Manageme~t, Inc. 
3001 Butterfield Road 

Oak Brook, Illinois 60521 

Agent authorized to accept service on behalf of party: 

Name: Greig R. Siedor 

Title: · Senior Counsel 

Address: Legal Department 
Chemical Waste Management, Inc. 
3001 Butterfield Road 

, Oak Brook, Illinois 605~£---::----
Tel. Number: ~<-7-oa_l ___ z_Is.-~1-63~5~---------------

.-......-...._. __ 

·A separate signat.\lre page must be signed by each Settling 
Pri vat.e Part.y a:aci Settling Federal Agency. 

Enclosure 2 

--
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THE UNDERSIGNED PARTY enters into this Consent Decree in the 

matter of United States v. u.s. Ecology, Inc~~ al., relatin~ 

to the Maxey Flats Disposal Superfund Site. 

FOR: Combustion Engineering. Inc. • 
(name of private or federal 

BY: Robert S. Bell Jr. 
(name of representative· 

Title: Assistant Secretary 

Address_;_ 1000 Prospect Hill-Road ---
Wtndsor,-Connecticut 06095 

Agent authorized to accept service on behalf of party: 

Name: Robert S. Bell, Jr. 

Title: Assistant Secretary 

Address: 1000 Prospect Hill Road 

Windsor, Connecticut 06095 
- -

Tel. Number: (203) 285-9780 

·A separate signature page muse be signed by each Settling 
Private Party and Settling Federal Agency. 

Enclosure 2 
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THE UNDERSIGNED PARTY enters inte this Consent Decree in the 

matter of United Staees v. u.s. Ecology, Inc., ~ ~., relating 

to the Maxey Flats Disposal Superfund Site. 

FOR: Commonwealth Edison • 

BY: 
(name of representative~rized to sign for parey) 

Tiele: Environmental Services Manager 

---- -
Addres~ 10 S. Dearborn 

-
Chicago, Illinois 60603 

Agent authorized to accept service on behalf of party: 

Name: Diane Richardson 

Title: Sr. Chemist, Environmental Services 35 FNW 

Address: 10 S. Dearborn 

60603 ·--
Tel. Number: 312/J%-4438 

. ~ :-.::.:...-:. ~-

·A separate signaeure page must be signed by each Settling 
Private Parey and Settling Federal Agency. 

----------------------------
-----------------------------
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THE UNDERSIGNED PARTY enters into this Consent __ Decree in the 

maeeer of United States v. u.s. Ecology, Inc., ~ al., relating 

to the Maxey Flaes Disposal Superfund Site. 

FOR: Consolidated Edison Ccrnpany of New York, Inc. • 
~ (name ~f private or federal agency party) 

BY:J~·~~~~~~~~~~--~~~~~~~~I=I--~~ 
(name of for party) 

Title: Senior Vice President & General CourtSel 

Address: Con Fdison ------------------------------------
4 Irving Place 

New York, NY 10003 

Agent authorized to accept service on behalf of party: 

Name: r.-lichael A. Wilcken 

Title: Senior Attorney 

Address: ~Co~n~E=~=d=s:on~--------------------------

. 4 Irving Place, New York, NY 10003 
....;-_-

Tel. Number: {~~~~>-46~ro~--~32~4-1~------------------

•A separate signaeure page must be signed by each Settling 
Privaee Party and Settling Federal Agency. 

- ----- ' --"-

-------~ -:::_:--:~_;; 
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THE UNDERSIGNED ~ARTY enters into this Consent P•cree in the 

macter of United States v. u.s. Ecology, In~,-~ Al·· relating 

to the MaXey Flats Oisposa~ Superfund Site. 

FOR: 

BY: 

CONSUMERS POWER COMPANY • 

(name of private or federal agency party) 
G"'5.. - lA /1 A. /) . .. . . 
~IJ.~ ·'l.·U-~·t 

(name of representaeive authorized to sign for party) 
David A. Mikelonis 

Title: S;Yice President and General Counsel -

Address: 212 West Michigan Avenue ----
Jackson,".M!_ 49201 

Agent authorized to accept service on behalf of party: 

Name: Thomas A. XcNish 

Title: Vice President and Secretary 

Add.ress: 212 West Michigan Avenue 

Jackson, MI 49201 

Tel. Number: (517)788-1030 ·"----r-:-

·A separate signature page must be signed by each Settling 
Private Party and Settling Federal Agency. 

-. - - -- ---=-

Encl~sure 2 
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THE UNDERSIGNED PARTY enters int~ this Consent Decree in the 

matter of United States v. u.s. Ecology, Inc., ~ al., relating 

to the Maxey Flats Disposal Superfund Site. 

I~ "'- 0 r ·...-...· (J., e v1'1 I<. 1 ·( ( o 1'1'1 ~ "· .., «..-~ • FOR: 
<name of private or fed~ral agency party) 

BY: ??Jad ~~~ 
{name of representative authorized to sign for party) 

Title: Senior· Counsel 

Address-:-
2030 Dow~Center 

Midland, MI 48.6 7 4 

Agent authorized to accept service on behalf of party: 

Name: Edward R, Parker. 

Title: 

Address: CT Corporation 

5511 Staples Mill Road 
Bjcbmond. VA 23228 ----

T 1 N··-lo. 804-2~?::4042 
e . Y.4L~er: ----------------

·A separate signature page must be signed by each Settling 
Private Party and Settling Federal Agency. 

- _--
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-
THE UNDERSIGNED PARTY enters int~ this Consent Decree in the 

matter of United States v. u.s. Ecology, Inc., ~ sl., relating 

to the Maxey Flats Disposal Superfund Site. 

FOR: • 

BY: John L. Riddle 
to sign for party) 

Remediation Program Manager 

---Address: 1007 Market Street 
-

B-12220 

Wilmington, DE 19a98 

Date: March 27, 1995 

Agent authorized to accept service on behalf of party: 

Name: 

Title: 

Address: 

Guy V. Johnson 

Senior Counsel 

E. I. du Pont de Nemours and Company 
1007 Market Street 
Wilmington. DE 19898 

Tel. Number: (302}-1-74-5113" 
-- \~-

-.. :y-.:.:. ~-

·A separate signature page must be signed by each Settling 
Private Party and Settling Federal Agency. 

----------------------------
-------------------------
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. 

THE UNDERSIGNED PARTY enters int~ this Consent Decree in the 

matter of United States v. u.s. Ecology, Inc., ~ a1., relating 

to the Maxey Flats Disposal Superfund Site. · 

FOR.: General Dynamics Corporation • 
(name of private or fed~ral agency party) . . ~z . / 

BY: Edward C. Bruntrager if~~ (' • YL.c:-~.~ '-
(name of representative authorized to sign for p~y) 

Title: Corporate Vice President & General Counsel 

Address: 3190 Fairview Park Drtve 

Falls Church, VA 22042 

Agent authorized to accept service on behalf of party: 

Name: Gary W. Ballesteros, Esq. 

Title: 

Address: Jenner & Block 

1 IBM Plaza 
Chicago, IL 66611 ~~ 

Tel. Number: --~~-3~1~2~)--~~~~2_-_9~35~0~·-----------------
·-.... --.....:: ~-

·A separate signature page must be signed by each Settling 
Private Party and Settling Federal Agency. 

-~ .... 

Encl~syre 2 

---------------------------
---------------
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THE UNDBRSI~ PARTY enters into this Consent Decree in the 

matter of United States v. u.s. Ecology, Inc., ~ al., relating 

to the Maxey Flats Disposal Superfund Site. 

FOR: Gf,"'<@rll-/ G1 't\"'c.. trt·c.. Lo~P~ • 

BY: 

(n e o~ pr~~t~or federal a e~cy party) 

, A;y-ft . ·~ R 6 }, el'".f:- L.J. t=""r~ f-z.. 
(name of representativ authorized to sign for party) 

Title: /1)~~</ """")_ (()J,..,.., , ~"'"'"~ .... f. .. { ~~,_,~J..,~•- ,4-,.,.._ 

Address-:- :? I '3 .£ E o..J +-~ lv ~"'"f' ~e ----....:-
'F;_ ,;~~ ( J_

7 
LT... C)(; '1 J 1 

Agent authorized to accept service on behalf of party: 

Name: {(,, /:. R. /Yl ~c.-1'-v-/ an~ 
Title: 

----------

·A separate signature page must be signed by each Settling 
Private Party and Settling Federal Agency. 

Enc1Qsure2 
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THE UNDERSIGNED PARTY enters into this Consent Decree in the 

matter of United States v. U.S. Ecology, Inc., ~ ~., relating 

to the Maxey Flats Disposal Superfund Site. 

FOR: IES Utilities Inc. (f/k/a Iowa Electric Light and Power Company)· 
(name of private or f ty) 

BY: John F. Franz, Jr. 
(name of representati 

Title: --\Lice President, Nuclear-

Add - 200 FiiSt S-treet S.E. . ress: 

Cedar Rapids, Iowa 52401 

Agent authorized to accept service on behalf of par~y: 

Name: Daniel L. Siegfried 

Title: Senior Attorney - Environmental 

Address: 200 First Street S.E. 
--~ 

Cedar Rapid~~- Iowa 52401 ~-

Tel. Number: (319) 398-4686 

.. _ 

·A separate signature page must be signed by each Settling 
Privace Parcy and Settling Federal Agency. 

.·--· 

Enclosure 2 
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THE UNDERSIGNED PARTY ent.ers into this Consenc-oec:ree in the 

matter of United States v. o.s. Ecology, Inc., :t ai., relating 

to the Maxey Flats Disposal Superfund Sit.e. 

roR: INGALLS SHIPBUILDING; INC. 
(na.tne of pr1vace or fede I 

BY: JOHN c. ARLEDGE; III 
(name of representative 

STAFF VICE PRES 
'l'itle: CoNTRACTs/EsTIM 

Address: PosT OFFIce Box 149 

PASCAGOULA1 MS 39568-0149 

• 

Agent authcri:acl tc ac:c:ept service em behalf of pa.rey: 

N~: TH~ PRENTICE HALL CoRP. SYsTeMS, INc. 

Title: 

Adciresa: 506 SoUTH PRESIDENT SrReer 

JACKSON, MS 39201 

Tel. Number: 601-9~8-4870 . ·*-
.~~--~-

. ·A separate aignaeure page muse .be signe<i by each S•celi.ng 
l?rl.vaee Pa.rey aDd Seteling Federal Age=.q. 

** TOTAL PAGE. 002 ** 
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THE UNDERSIGNED PARTY enters into this Consent Decree in the 

matter of United States v. u.s. Ecology, Inc., ~ 2l., relating 

to the Maxey Flats Disposal .Superfund Site. 

FOR: Jersev Central Power & Light • 
(name of private or federal agency party} 

BY: /?22~ /7/l~ 
(name of representative authorized to sign for party) 

" Title;__ Vice President Regulat..ory & Public Affairs 
.-

Address: c[o-Jersev: Central Power "& Light 

300 Madison Avenue 

Morristown, NJ 07·960 

Agent authorized to accept service on behalf of Farty: 

Name: James R. Wendelgass, Esq. 

Title: Senior Attorney 

Address: c/o Metropolitan Edison Company 
2800 Pottsv1lle P1ke, P.O. Box 16661 

----- -----
Reading, PA 19640-0001 ~- -*-... -~--==--

Tel. Number: 610-921-6328 

·A separate signature page must be signed by each Settling 
Private Party and Settling Federal Agency. 

•. 

.. 
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THE UNDERSIGNED PARTY enters int~ this Consent Decree in the 

matter of United States v. u.s. Ecology, Inc., ~ ai., relating 

to the Maxey Flats Disposal Superfund Site. 

FOR: Metropolitan Edison Company • 

BY: 

(name of priva or federal agency party) 

~~ 
(name of ative authorized to sign for party) 

Title: R. J.·Toole, Vice President- Generation 

Address: c/o Metropolitan Edis-on Company ---
- ~ 

2800 Pottsville Pike, P.O. Box 16001 

Reading, PA 19640~0001 

Agent authorized to accept service on behalf of party: 

Name: James R. Wendelgass, Esq. 

Title: Senior Attorney 

Address: c/o Metropolitan Edison Company 

2800 Pottsville Pike, P.O. Box 16001 
Reading, PA 19640-00~ 

Tel . Number: --·=•(~6_.1 o~~~.}L,-.,.2"'2...:1..;;;-~6~3~28~---------
· ... -::.~..:::-

·A separate signature page must be signed by each Settling 
Private Party and Settling Federal Agency. 

-

=-,::;_- ~ --- -~- -~~ 

-
--- ---~ 

Enc!osure 2 
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THE UNDERSIGNED PARTY enters ineo this Consent Decree in the 

matter of United States v. u.s. Ecology, Inc., ~ 2l., relating 

to the Maxey Flats Disposal Superfund Site. 

FOR: MINNESOTA MINING AND MANUFACTURING 
(name of private or federal agency party) 

BY: ~~~~~~--u._.~\ Russell H. Susag 
(name of representative authQ~i~ed to sign for 

Title: Director, Environmental Regulatory Afrairs 

Address-:- P ..llo'-*"Boo::o.:.:.x.-:;.;33:;:.;3:;:.;3::..;1..._ ____________ _ 

st. Paul, MN 55133-3331 

• 

party) 

Agent authorized to accept service on behalf of party: 

Name: 

Title: 

Address: 

Brian H. Davis 

senior Counsel 

Bldg 220-12E-
8

02 
P 0 Box 3342 

St. Paul, MN 55133-3428 

Tel. Number: 612t'133-5553 

·A separate signature page must be signed by each Settling 
Private Party and Settling ~ederal Agency. 

-_,_--~-

--= _ _____:...c=-<-=-------'--= 

Enclosure 2 



-144-

THE UNDERSIGNED PARTY enters into this Consen~cree in the 

matter of United States v. U.S. Ecology, Inc., ~ gl., relating 

to the Maxey Flats Disposal Superfund Site. 

FOR: The NDL Organization, Inc. • 
{name of private or. 

BY: Peter J. Pastorelle 

(name of sign for party) 

Title: President 

Address: 

Peekskill, New York 10566 

tel: 914-737-7200 

Agent authorized to accept service on behalf of party: 

Name: 

Title: 

Address: 

'--~-.- --. ~:-..~:::-

Tel. Number: 

•A separate signature page must be signed by each Settling 
Private Party and Settling Federal Agency. 



-144-

THE UNDERSIGNED PARTY enters into this Conse~-Decree in the 

matter of United States v. u.s. Ecology, Inc., ~ al., relating 

to the Maxey Flats Disposal Superfund Site. 

FOR: 

BY: Charles M. Pratt 
(name of representative for party) 

Title: Senior Vice President and General Counsel 

Add]:"ess: New York Power Auth9rity 

1633 Broadway 

New York, New York 10019 

Agent authorized to accept service on behalf of party: 

Name: 

Title: 

Address: 

James D. Lyons 

Principal Attorney 
New York Power Authority 
1633 Broadway 

New York, New York 100~ 

Tel. Number: -_2_l_z-_-4_6_8_-_6_1_3_· s _______ _ 

·A separate signature page must be signed by each Settling 
Private Party and Settling Federal Agency. 
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-144-
-

THE tnmSR.SIGNErl PARTY' enters into this COXJ.sellt 'I)ec::-ee in the 

matter of un~ted-St&tes v. u.s. scology, tnc., gt ~-~ re~aticg 
'• ~ .. 

to th~ MaXey Flats Disposal Superfund Site. 

· i'OR: 

BY: 

(ZUIJXle c~ pri vw:r;.e or :edera.J. agency pa:t.y) 

Lewis D- Wal.lter . 

Aisaress 1 llOO Arm:s Pentagon, Bm 2E577 

va.~inston~ DC' 20310-0110 

Agent authcrised to ar;:eept service OZl.beha.lf ot party: 

Name: Ch1e:r Enviro:nmental La.w 

Title: lJ .s. A:rmy 

Add.res.s: 901 N Stuart Street 
~ ... co ~--

::::-- Arlington, Y~- 22333-~837 -,-

Tel. NUmbe~; 703-696-1230 
-------------------------------

' . 

.. 

. .. . , 

•A sapan."'e sig'llature page must. be sigued by each Settling 
Pr'iva.t.e. Puty and S•teling P'ederal Agency .. 

~002 --~ 

·-::~:~~1 
. 

·- -----~== 
-- ,--~-

--="'-""-'''~~ 
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-· 'lD llRD.USIGIIBD 1'ARTr ent...,.a ::::.to t.b..ia Col>sent t)"":t'ee iD the 

·144-

•tter ot t1nitecs. Statea V,. t'1~S. Bc:ology_. Inc., 

to the ~ Plata ~ilpoaal Superfu=a Site. .e.t. ill.~ Z'e.latiag 

United States Navy 

e o:- :ode 
( 

• 

Cuame ot·:apreaen~~Lve au~1zea to a 9D fo: ~yr-------RCQert B. P.a..&:J.e, Jr. . . 
'l'itle; .A•ais~ant Secretary ot the Navy -

• u ·- ClBJbiiia:il.;oni ' tnvifOHHiihe> 
Addreaa; looe Navy Pentaqon 

~asbington, DC 203S0-1000 

Name: 

-· :Av..,.t <Wtho:t-i.zed to accept: se~c:a = behalf ot PilnY: 
Steven s. Bonig.man 

Title: General Counsel of the Navy 
Mc!reaa: looo »avy Pentagon 

".tel. N1.1mber: 
Washington; ~c 20350-lOOo . 

.,-- . ··--. .. -:-:~-

- ---~·.o~==-c----:o--'---=- -
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•144-

THB tnm!R.SIGNED PAR'l'Y' entl!rs into this consent t>ec::ree in the 
. ' -

~0041024 -
- ... _.~· -"'t -

mat::cer of 'O:ited. States v.· tJ.S. Ecology, Ine .• ~ .13:. M· ~ :relating 
•. ~ 

ee t~e MaXey Fiats Dispo~al su;ertund Si~e. -· 

. !'OR.: • 

't'it.le: · Depwry Asiistant serrreua gf' th• Air irotce 
·. ~- (!n"V::£ionment.cJ.Safety ad Oceupae:Loul. Realbh) 

MCtt•ss: i66Q Mx Jtnrce 'Pe»ti&OD , 

.. 

Aie::lt authorized to aoc.Pt service ·on b~f· of party: 

Name: 

._.. Title: 

Address: 
~--

•A •eparate signature page Zl'IUJlt:. be aignec1 :by each Sattling 
~~ivate Party &tid. Seet:ling 'l'ed.en.J. Agency. 
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THE UNDERSIGNED PARTY enters into this Consent Decree in the 

matter of United States v. u.s. Ecology, Inc., ~ si., relating 

to the Maxey Flats Disposal Superfund Site. 

FOR: ALLIEDSIGNAL INC. • 
(name of private Q 

BY: 
for party} 

Title: Director, Manufacturing SerV'ices 
~--

Address: 101 ColUlllbia Road 

Morristown, NJ 07962 

Agent authorized to accept service on behalf of party: 

Name: David P. Cooke, Esq. 

Title: Assistent GeneralCounsel 

Address: 101 Columbia Road 

Morristown, NJ 07962 

Tel. Number: (.2Ql) 4-3-5-2817 
----------------------------------

·A separate signature page must be signed by each Settling 
Private Party and Settling Federal Agency. 

---==-~--- =::- -----
' ---- ·--~ 

Enclosure 2 



-144-

THE .UNDERSIGNED PARTY enters int~ this Consent Decree in the 

matter of United States v. u.s. Ecology, Inc., ~ ~., relating 

to the Maxey Flats Disposal Superfund Site. 

FOR: • 

BY: 
authorized to sign for party) 

Title: 

Address:: CJ\00 E. M,tJc"ilR'- CtBGLt 
-------

-· -
G.r\l(-,U:WQOO C.Q 30\ L 2 

Agent authorized to accept service on behalf of party: 

Name: lt\E Coeeoe.A3\0<\ \<2.u~ \' Comr~ Y 
Title: 

Address: 

Tel. 

'f.€<N;i\eeEO A6~' \-oe.. Cyegus Amtt..:< ttme.r.-L\~ Cum (X~ 

\ 'A-0'1 Dra..~c'f< Street 

---------- ---- -- --:..::;~ --

·A separate signature page must be signed by each Settling 
Private Party and Settling Federal Agency. 

Encl:"o$u~e. -~- _ 
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THE UNDERSIGNED PARTY enters intQ this Consent Decree in the 

matter of United States v. u.s. Ecology, Inc., ~ 91., relating 

to the Maxey Flats Disposal Superfund Site. 

FOR: Arkansas Power & Light Company • 

BY: 

(name of privace or fed~ral ag:dcy parcy) 

Donald C. Hintz -........ ,._p { ~ 
{name of representative authori:~d to sign for 

Title: Executive Vice President-Nuclear 

Address-:- P.O. Box 31995 

Jackson, MS 39286-1995 

Agent authorized to accept service on behalf of party: 

Name: Shirley Htjnter 

Title: Assistant Secretary 

Address: 625 West Capitol Street 

Little Rock, Arkansas 72201 

Tel. Number: (SOl) 3U-3533 . -~ .-_: .. 

·A separate signature page must be signed by each Settling 
Private Party and Settling Federal Agency. 

Enclosure 2 
-~----:I::"""'------
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THE UNDERSIGNED PARTY enters ineo this Consent Decree in the 

matter of United States v. u.s. Ecology, Inc., ~ a1., relating 

to the Maxey Flats Disposal Superfund Site. 

FOR: 

BY: 
(name of representative authorized to sign for party} 

Title: Senior Counsel 

Address: Legal J?epartment 
Chamical ~aste Management, Inc. 
3001 Butterfield Road 

Oak Brook, Illinqis 60521 

- ----- --~-

Agent authorized to accept service on behalf of party: 

Name: 

Title: 

Address: 

Greig R. Siedor 

Senior Counsel 

Legal Department 

Chemical Waste Management, Inc. 
3001 Butterfield Road 
Oak Brook, Illinois 6052k-_--

Tel. Number: --~~-7_o_s_1-_2_1~8_-_1_63_s~·-----------------

.. _ 

·A separate signature page must be signed by each Settling 
Private Pa.ny and Settl.ing Federal Agency. 



-:1:44-

THE UNDERSIGNED PARTY enters into this Consent Decree in the 

macter of United States v. U.S. Ecology, Inc., ~ ~ •• relating 

to the Maxey Flats Disposal Superfund Site. 

FOR: Newport News Shipbuilding ~nd Dry Dock Company • 

EY: W . Fricks 
for party) 

and Chief Opeiating Officer 

Newport News Shipbuilding and Dry pock Company 

4101 Washington Avenue 

Newport News, V~ 23607 

Agent authorized eo accept servica.on behalf of party: 

Name: Stephen B. Clarkson 

Tit:le: General Counsel and Secretary 

Address: Avenue --r-- ··-- .. ,·:--:.::: -
Newport News, VA 23607 

Tel . "Number: 804-380-3600 

·A separat:e signat:ure page must be signed by each Settling 
Private Party and Settling Federal Agency. 

. i 

=I 
---,-- . -=-::= I 

- I 

I 

.-
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THE UNDERSIGNED PARTY enters into this Consent Decree in the 

matter of United States v. U.S. Ecology, Inc., ~ sl., relating 

to the MaXey Flats Disposal Superfund Site. 
(formerly Nuclear Service and 

· FOR: Corporation/Construction Companv, Inc.) 
ederal agency par1:y) 

BY: W. P. Fricks 
authorized to sign for party) 

-_Address: Newport News: Industrial Corporation 

4101 Washington Avenue 

Newport News, VA ~3607 

Agent authorized to accept service.on behalf. of party: 

Name: Stephen B. Clarkson 

Title: General Counsel and Secretary 

Address: 4101 Washington Avenue - .~-

Newport News~.VA 23607 
~- . :-. :.:.:. ~-

Tel. ·Number: 804-380-3600 
--------------------------------------------------

•A separate signature page must be signed by each Settling 
Private Party and Seetling Federal Agency. 



-144-

-
THE UNDERSIGNED PARTY enters inte this Consent Decree in the 

matter of United States v. U.S. Ecology, Inc., ~ al., relating 

to che Maxey Flats Disposal Superfund Site. 

FOR: NIAGARA MOHAWK POWER CORPORATION • 
(name of privace or federal agency party) 

BY: ~ ~r.o. . . h . d . f ) l".:CtV . 
n~e o representat~ve aut or~ze to s~gn or party 
Thomas R. Fair 

Title: Vi~e President - Environmental Aff"airs 

Address-:- 300 Erie Boulevard We-st 

-Syracuses New York 13202 

Agent authorized to accept service on behalf of party: 

Name: Thomas J. O'Neill, Esq. 

Title: Assistant General Counsel 

Address: 300 Erie Boulevard West - System Law Dept. 

Syracuse, New York 13202 -~-
(315)__428-6942· Tel. Number: 

·A separate signature page must be signed by each Settling 
Private Party and Settling Federal Agency. 

Enclosux-e 2 

··. 
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THE UNDERSIGNED PARTY enters into this Conse~-Decree in the 

matter of United States v. U.S. Ecology, Inc., ~ ~., relating 

to the Maxey Flats Disposal Superfund Site. 

FOR: • 
eral agency party} 

BY: 
r r entative authorized to sign for party) 

A. Martin, Esq. 
Counsel for NL Industries, Inc. 

Address: 511 16th Street, Suite 700 

Denver, Colorado 80202 

(303) 592-3180 ·. 

Agent authorized to accept service on behalf of party: 

Name: David B Garten 

Title: Vice President and General Cmmsel 

Address: 16825 Northcase Drive, Suite 1200 

Houston, Texas 77060 . ...._ 

Tel . Number: -_-_,17.-...,;;;.1~3 )..._-_-4;..;;;2;.;;,3.....;-3-3-0;.;;5 ________ _ 

·A separate signature page must be signed by each Settling 
Private Party and Settling Federal Agency. 

---~~ 
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THE UNDERSI~ PARTY enters into this Consent Decree in the 

matter of United States v. u.s. Ecology, Inc., ~ sl., relating 

to the Maxey Flats Disposal Superfund Site. 

FOR: 

BY: 

NORTHEAST UTILITIES SERVICE COMPANY* 
(name of private or fed~ral agency party) 

JOHN F. OPEKA ,.)....._ F 
{name of representative auth~ed to si 

Title: EXECUTIVE VICE PRESIDENT 

Addres~ P.O. BOX 270 

HARTFORD~ CT 06141 

Agent authorized to accept service on behalf of party: 

Name: PHILIP M. SMALL 

Title: ASSISTANT GENERAL COUNSEL 

Address: P.O. BOX 270 

HARTFORD, CT 06141 
-

Tel. Number: (203! __ 665-321.4 ~--
.# ----

* AS AGENT FOR NORTHEAST NUCLEAR ENERGY COMPANY AND 
CONNECTICUT YANKEE ATOMIC POWER COMPANY. 

·A separate signature page must be signed by each Settling 
Private Party and Settling Federal Agency. 

----

" c.~ ... ~ ~--'--"-~=-.:= 

- ---=-oo---- -----=-

-----

Enclosure " -:;:-;o..,;-~:;;.-=-~----- _-::----=:====""" 
c ___ ] 
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THE UNDERSIGNED PARTY enters into this Consent Decree in the 

macter of United States v. u.s. Ecology, Inc., ~ ~., relating 

to che Maxey Flats Disposal Superfund Site. 

FOR: 

BY: 

Nuclear Fuel Services, Inc. 

{name of private or federal ~gency~pa~) 

Dwight B. Ferguson, Jr. j r. 
(name of representative authorized 

J 
Title: President 

Address~ 1205 Banner Hill Road 
-. 

Erwin, TN 37650 

Agerit authorized to accept service on behalf of party: 

Name: Neil J. Newman 

Title: General Counsel 

Address: 1700 Rockville Pike, Suite 400 

Rockville, MD 20852-1631 

Tel. Number: (30L)J70-55l0 

--~. 

·A separate signature page must be signed by each Settling 
Private Party and Settling Federal Agency. 

--=~-='-=~~ ~ --- ~~-~-~ 

Enclosure 2 
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THE UNDERSIGNED ~ARTY enters into this Consent Decree in the 

matter of United States v. U.S. Ecology, Inc.~-~~., relating 

to the Maxey .Flats Disposal Superfund Site. 

FOR: Nuclear 
(name of party) 

BY: Frank J. Vumbaco -1"-J '<t (..A-­
(name of representat' for party) 

Title: Vice President, Safety 

Address: Nuclear Metals, Inc. 

222-9 Main -street 

Concord, MA 01742 

Agent authorized to accept service on behalf of party: 

Name: 

Title: 

Address: 

·-Tel. Number: 
-~-

·A separate signature page must be signed by each Settling 
Private Party and Settling Federal Agency. 

. . Enclosure 2 



-~44-

T.~ UNDERSIGNED PA.~TY enters into this Consent Decree in the 

~~tter of United States v. U~S. Eco~ogy, Inc., ~ al./ relating 

to the ~AXey Flats Disposal Superfund Site. 

FOR.: PECO Energy Company (formerly Philadelphia Electric Co.) 

EY: 
(name of representative authorized to sign for party) 

Dickinson M. Smith 
Title: Senior Vice President 

Address: PECO Energy Company 
Nuclear Group Headquarters 
965 Chesterbrook Blvd-. - 63C-3 

Agent authorized to accept service on behalf of party: 

Name: Edward J. Cullen, Jr. 

Title: Assistant General Counsel 

Address: PECO Energy Company 

2301 Market Street - S23-1, Philadelphia, PA 19103 

Tel . ·Number: (215) 841-4273 ... _ 
- - .. :-,.S,.:::_--

-- T-

·A seDarate siC"l:at"'.l:'e page must be si;:ed by ea.c!l 
Privat.e Part.y CD:!Ci §ett.ling Federal Age:!.&.f. 

Set.:.li:::; 

---~ 
~- =--::g-- = 
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THE UNDERSIGNED PARTY enters into this Consent_Pecree in the 

matter of United States v. u.s. Ecology, Inc., ~ ~., relating 

to the Maxey Flats Disposal Superfund Site. 

FOR: 

BY: 

Rochester Gas and Electric Corporation 
{name of private or federal ,af(~cy party) 

Terrence Weis ~j;J~ 

• 

(name of representative authorized to sign for party) 

Title: Group Manager, SUpport Services 

Address: 89 East Avenue 

Rochester, NY 14649 

Agent authorized to accept service on behalf of party: 

Name: Terrence Weis-

Title: Group Manager, SUpport Se:r:vices 

Address: 89 East Avenue 

__ Rochester, NY 14649 ---·:,.·'?--.::.-

·A separate signature page must be signed by each Settling 
Private Party and Settling Federal Agency. 

Enclosure 2 
=---= 
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THE UNDERSIGNED PARTY enters into this Consent Decree in the 

maccer of United Staces v. u.s. Ecology, Inc., ~ Al., relating 

to the Maxey Flats Disposal Superfun~ Site. 

FOR: (~¢l}.;._fJ:i1~f:~;eney parey) 
~/ - . 

BY: ( n eofrf!PrVsentat:rve authorized to sign 

• 

for party) 

Tit:le: ~,:f 
Address: a J'IO a {d. f3u- w tU k'oo.d.. --· 

Btoo ~sherj, PA-... 

Agent 

Name: 

authorized to accept service on behalf of party: 

Caro I e .)lcrn 
Title: 

Adaress: 

Tel. 

...... U)q \h' V\3 ton, g_c_ f}Oor£ 
Number: --- .:J()d - 7 31 -777~ 

·A separate signature page must be signed by each Settling 
Private Party an4 Settling Federal Agency. 

.... 



-144-

THE UNDERSIGNED PARTY enters into this Consem:-·Decree in the 

matter of United States v. u.s. Ecology, Inc., ~ al., relating 

to the Maxey Flats Disposal Superfund Site .. 

FOR: Saxton Nuclear Experimental Corporation • 
(name of private or federal agency party) 

BY: ,..:;> 
party} 

Title: vice ?resid~nt and General Manager 

Address: c/u GPU Nuclear Corporat~on 

One Upper Pond Road 

Parsippany, NJ 07054 

Agent authorized to accept service on behalf of party: 

Name: 

Title: 

Address: 

James R. Wendelgass, Esq. 

Senior Attorney 

c/o Metropolitan Edison Company 
2800 Pottsville Pike, P.O. Box 16001 
Reading, PA 19640-0001 .. .-:---

Tel. Number: --~6.:..:1 0::..-...:9~2..:.1_-;;:.;63~2;:.:;8::..-________ _ 

·A separate signature page must be signed by each Settling 
Private Party and Settling Federal Agency. 

-----~----

I 

--,c:=·=i ---------1 
-;-~I 

- I 
-I 

==---\ 
:I 

·---Cc--~c~l 

==~--=:.::::::=;:..1 
\ 

--==~----· -- ~=-----
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THE UNDERSIGNED PARTY enters intQ this Consent Decree in the 

macter of United States v. u.s. Ecology, Inc.,~~., relating 

to the Maxey Flats Disposal Superfund Site. 

FOR: s yV, -;-ft, <_ ;,-;f~ ;£e.<e C: lr .C.<+t c.fY"'co1r-~frblt • 

BY: 
~ //.4;; ·1 . 

~ /'& r -

(name ~f privat~_ or fed~ral agency'party} 

(name of representative authorized to sign for party) 

Title: /! f. .~C-JIIti. ds~oc:i''-i~ c:-,":r-1 Cu.-.-,J ..... f 

One Franklin Plaza-

-· -Philadelphia, PA 19102 

Agent authorized to accept service on behalf of party: 

Name: 

Title: 

Address: 

---..:r- • 

Tel. Number: 

·A separate signature page must be signed by each Settling 
Private Party and Settling Federal Agency. 

------------

Enclosure 4 



- -144-

THE UNDERSIGNED-PARTY enters into this Consent Decree in the 

matter of United States v. u.s. Ecology, Inc., ~ Al., relating 

to the Maxey Flats Disposal Superfund Site. 

FOR: U.11~'l C:.rLYJt Gr ()ore. f.:/ 1"\ 

(nam}Sof private 1or federal agency party) 
:_s(. . c . 

BY: 
{name of representati~ authorized to sign for party) 

Title: 

Address-: 
ilt" . h- ( ;__ \ . ~ 

.. A.J\ . ,,r~._ ~ ( ()(_ X ( l 

Agent authorized to accept service on behalf of party: 

Name: Oh1,·, b9k. l>.i S . C1J! M.:r"i 

Title: ~J. ,...,,I',__,_" -h _Q {U1 )f'l <,o Q 
Address: 3~ 0; J I< ,J~t-?Jr~ \(a A .0 "' - . ( 

\-'~ ni-:>Jr O C 1 (')(, ~~ ~ 
lu"' ,. ~-Tel. NUmber: -~- '7Cl'-i- (_ .. ~ '-. ~ 

·A separate signature page must be signed by each Settling 
Private Party and Settling Federal Agency. 

-----------· -

" -----__:_~= 

Enciosure 2 
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THE UNDERSIGNED PARTY enters in~o this Consent Decree in the -_, 
=""~""""..:.= 

maccer of United States v. u.s. Ecology, Inc., ~ sl., relating 

to the Maxey Flacs Disposal Superfund Site. 

FOR: 

Bv. . . 

Title: Secretary 

AddresS-!- 5333 Westhejmer. sum 1000 

HoUston. IX 77056-5407 

Agent authorized to accept service on behalf of party: 

Name: Steohen W. Travers 
,....;· .. ,A • ·-----· Secretary 

.Acid:"ess: 5333 Westheimer, Suite 1000 

Houston, TX 77056-5407 

Tel. Number: --·~-
-.;.-.-
,#' --

-~--

---c_..---;_,__,_--o-o-== 

---=----=-----_-.. . 

·A separaee signature page must be signed by each Seteli=9 · 
Privaee Par:.y and Settling Fed.eral Agency. 

Enc:-lcsure ., 
__ ...':____~-
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THE UNDERSI~ ·PARTY enters into this Consent Decree in the 

rnaeter of United States v. u.s. Ecology, Inc., ~ ~., relating 

to the Maxey Flats Disposal Superfund Site. 

FOR: 

BY: 
sign for party) 

, 
Title: "i;; Pr;~idQr:lt of Finance and Treasurer 

Address-: Ferry Road 
--~~-----------------------------
Brattleboro, VI 05301 

Agent authorized to accept service on behalf of party: 

Name: Dean Weyman 

Title: Environmental Supervisor 

Address: Ferry Road 

Brattleboro, VT 05301 
- ... _ 

802:-.fSS-4114 ~-:- -~ 

Tel. Number: 

·A separate signature page must be signed by each Settling 
Private Party and Settling Federal Agency, 

-_ ... ~-~ 

~- --

Encl:osure 2 



-144-

THE UNDERSIGNED PARTY enters int~ this Consent Decree in the 

matter of United States v. u.s. Ecology, Inc.,~~., relating 

to the Maxey Flats Disposal Superfund Site. 

FOR: Virginia Power • 

BY: 
{n 

Title: 

Address-+-

or federal agency party) 

representative authorized to sign for party) 

Sr Vice President - Coroorate Services 

p. 0. Box 26666 ---
-· -Richmond. Viroinia 23261-6666 

Agent authorized to accept service on behalf of party: 

Name: Burton M. Marshall 

Title: t~anager - ~later Qua 1 i ty 

Address: 5000 Dominion Blvd. 

Glen Allen, VA 23060-6711 ---"'8;-
Tel. Number: ~8-04~-~2~73~~~2~99~0~-----------------

_ .. _ 

·A separate signature page must be signed by each Settling 
Private Party and Settling Federal Agency. 

.:--~~-~--=--~:-

Enclg~q;re 2 
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THE UNDERSIGNED PARTY enters into this Consent Decree in the 

matter of United States v. U.S. Ecology, Inc., ~ ~., relating 

to the Maxey Flats Disposal Superfund Site. 

Title: Vice President 

Address: Westinihouse Electric Corporation 
. -..;._ -

11 Stanwix Street 

Pittsburgh, PA 15222 

Agent authorized to accept service on behalf of party: 

Name: Ro2er E. Wills. Jr. 

Title: Assistant General Counsel 

Address: 11 Stanwix Street 

~ittshu~2h. PA 15222 -..,_ 

Tel . Number: __ ..,(..4 ...... 1 ... z ).._-_,ti"""4...,2_-.... s .. a .... t.._s _. _____ __...;.. __ _ 

·A separate signature page must be signed by each Settling 
Private Party and Settling Federal Agency. 

- =~-~ 



-144-

-
THE UNDERSIGNED PARTY enters into this Consen~.Decree in the 

matter of United States v. U.S. Ecology, Inc., ~ al., relating 

to the Maxey Flats Disposal Superfund Site. 

FOR: • 
(name of private or federal agency party) 

BY: ~~paq· 
(name of repr~tive authorized to sign for party) 

. GORDON J. LOUTIIT · 
Title: VICE PRE~!D~NI 

Address: tof?8a LL?/~Iff ..e:e, ;Q..( vD./ 

,< 0}5 A=tvGPL...£5 . c.flt:,l MIZ /VIA-
l 

Agent authorized to accept service on behalf of party: 

Name: 

Title: 

Address: 

-:~ 
'·.·-' -:. ~~ -

Tel. Number: -·- 6;37 a) -4 7 -5 · ~~II 

·A separate signature page must be signed by each Settling 
Private Party and Settling Federal Agency. 
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THE UNDERSIGNED PARTY enters into this Consent Decree in the 

matter of United States v. u.s. Ecology, Inc., ~ ~., relating 

to the Maxey Flats Disposal Superfund Site. 

FOR: Y-~ tA/k5/~/cJ /vi/t!.--
(nam.e of private or·federal 

BY: 
(name of 

Title: 

Address: 

-v. 

Agent authorized to accept service on behalf of party: 

Name: ---A/-~~·/·-----------------------------)?'A-
Title: 

Address: 

~·-

Tel. Number: 

• 

•A separate signature page must be signed by each Settling 
Private Party and Settling Fede~~--~gt!lley. 
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