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All discharges to waters of the Commonwealth require a permit through the Kentucky Pollutant
Discharge Elimination System (KPDES). Senate Bill 89 was passed during the 2025 regular
session of the Kentucky General Assembly amending the KRS 224.1-010 definition of “waters of
the Commonwealth” as follows:

“Water” or “waters of the Commonwealth” means and includes:
(a) Navigable waters, as defined in 33 U.S.C. sec. 1362;
(b) Sinkholes with open throat drains;

(c) Naturally occurring artesian or phreatic springs, as well as any other spring used as a source
of domestic water supply; and

(d) Wellhead protection areas;

that are situated wholly or partly within or bordering upon the Commonwealth or within its
jurisdiction.

The amended definition of “waters of the Commonwealth” (WOTC) continues to require a KPDES
permit for any discharge impacting navigable waters, which are defined in 33 USC sec. 1362 as
“waters of the United States” (see 40 C.F.R. 120.2); or sensitive features listed in subsection (b)
through (d) above.

The agency will not be conducting a comprehensive independent review of all active KPDES
permits to determine whether they are impacted by Senate Bill 89.

Should a permittee with an active KPDES permit wish to seek to modify or terminate the KPDES
permit due to the amended definition of “waters of the Commonwealth”, the permittee must submit
the applicable KPDES forms and provide sufficient site-specific information for the Division of
Water (DOW) to appropriately assess the request and make appropriate permit determinations.
401 KAR 5:050 Section 7 and 40 CFR 122.62-122.63 govern permit modifications.

Pursuant to 401 KAR 5:060 Section 2(3), 40 CFR 122.21(e) and (g)(13), and CWA Section 308,
DOW requires sufficient site-specific information, including the following items, for each requested
outfall to determine if the discharges from the subject outfall constitute a discharge of pollutants to



a WOTC.

¢ The possible pollutants or pollution and known pollutants or pollution in both the outfall’s influent
and final effluent. This should include, at a minimum, an evaluation of the pollutants identified
in the effluent testing section of the applicable KPDES permit application and an evaluation of
prior Discharge Monitoring Reports (DMRs).

¢ The treatment provided at the outfall.

o The volume of the possible pollutants or pollution and known pollutants or pollution in both the
outfall’s influent and final effluent.

¢« The rate of discharge of the outfall’'s effluent. Identify whether the rate of discharge is a
measured value or calculated value. For calculated values, identify the basis for the calculation.

¢ The nearest downstream WOTC and the |atitude and longitude of the nearest downstream point
of confluence with the WOTC. Also, identify the method or describe how that determination was
made.

e The transit time and distance traveled of the pollutants or pollution to the nearest downstream
WOTC.

¢ The nature of the terrain and the materials through which the pollutants or poilution travels.
¢ The extent to which the pollutant and pollution is diluted or chemically changed as it travels.

* The concentration and the amount of pollutant or pollution entering the nearest downstream
WOTC relative to the amount of the pollutant and pollution that leaves the point source.

e The manner by which or areas in which the pollutant and pollution enter the nearest downstream
WOTC.

* The degree to which the pollutant or pollution has maintained its specific identity at the point of
confluence with the nearest downstream WOTC.

o The water quality of the nearest downstream WOTC including all available in-stream monitoring
data, habitat assessments, and biological assessments, including all available data and
assessments prior to the commencement of the project.

¢ Identification and characterization of all known point source and non-point source discharges
(including land-use designations) in the watershed above the point of confluence with the WOTC
which impact the point source discharge.

General questions related to this Water Advisory Memorandum should be directed to the Director
of the Division of Water, Sarah C. Marshall, via email at Sarah.Marshall@ky.gov.

Specific questions related to a KPDES permit should be directed to Jason M. Hurt, via email at
JasonM.Hurt@ky.gov.
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