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SUBJECT: Extension from Februarxy 23, 1979 to August 3, 1979
of deadline for submission to O8M of Kentucky’'s
application for state primacy undexr P.L. 95-87; and
Expiration of Small Operators Exemption, December 31,
1978

DATL : December 27, 1978

I am very pieased to announce that Governor Julian M. Carrolil
and Secretary Euguene F. Mooney have obtained for Kentucky an
extension of the deadline for filing our application for state
primacy under P.L. 95-87, the Surface Mining Control and
Reclamation Act of 1977. The extension comes as a result of
recent communications beitween Governor Carroll and Cecil Andrus,
Secretary of the U.S. Department of the Interior, and in
response to the formal request for extension submitted by
Secretary Mcconey to OSM Director Walter N. Heine. XKentucky
is eligible to receive the extension since initial action by
the 1978 Kentucky General Assembly was necessary, and future
supplemental acticn by two Committees of the General Assembly
is necessary, to enzble the department to seesk primacy under
P.L. 95-87. The primary purpose of this advisory menorandum
is to notiiy vyou of this extension and to explain its signifi-
cance to the coal industry in Xentucky and to the eniorcement
responsibilities of this bureau.

The Interim Legulatory Program. We are now operating under what
is called the interim prcgram, in which some but not all of the
requirements of P.L. 85-87 are in force. This interim pregram

— has been in effect since February 3, 1978, under interim federal
regulations published December 13, 1978, and under interim state
regulations since May 3, 1978. This interim program will ccntinue
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untit—Tt s replaced by a permanent program in one of two ways:

(a) Xentucky applies for and receives primacy
under P.L. 95-87, at which time a state-
operataed permanent program with federal
oversight will take effect; or

(b) The U.S. Office of Surface Mining =stablishes
a federally-operated permanent program in
+
Kentucky.

The Deadlina Extension. P.L. 95-87 requires that cocal producing
states desiring to optain state primacy in the permanent program
must by February 3, 1979, submit tc OSM an application for
primacy, unless a six-monthextension to August 3, 18579, is
granted due to the need for actions by the state legislature.

If the state application is not submitted by the February 3, 19729
or August 3, 1979 deadliine, OSM is required to proceed to
establish a federal program in the state. Since the application
for primacy must contain final state regulations for the permanent
orogram, and since the permanent federal regulations upon which
permanent stazte regulations must be based will not ke finalized
bafore mid-Sanuary, 1279, this department could nct reascnadly
have met the Februarv 3, 1372 application deadlin=. Thus the
extension of the deadline to Zugust 3, 1979 has prevented the
early establishnent of a2 federal permanent program in Kentucky,
and will provide us some essential additional time in which to
prepare for prinacy.

It remains toc be seen whether even this extended time will be
sufficient. However, we currently expect to apply for primacy by
August 3, 197%, and hope to receive primacy befeore June 3, 1880.
If we do not achieve primacy by that date, a federal permanent
program will be established in Kentucky.

The Permanent Regulatory Program. The permanent program, whather
it is state-operated or federally-operated, will bring into effect
all the requirements of P.L., 95-87, including extensive new
permitting requirements, several additional environmental
protection performance standards, and procedures for declaring
lands unguitable for mining. The nermanent program will also
estaklich the small opsrator assistance program, and make federal
funds available for the reclamation of abandoned mined lands.

On September 18, 197%. OSM published proposed regulations for the
permanent program. These proposed regulations have heen very

&

controversial, and a great many comments have been submitted



RECLAMATION ADVISORY MEMORANDUM 78-7
Page 3
December 27, 1978

suggesting changes to the propeosed regulations. This depart-
ment's comments totalled more than 250 pages. Hopefully, the
permanent program regulations will be extensively revised.

The pesrmanent program regulations are curxently scheduled to

be published in final form in mid-January, 1979. These final
regulations will contain reguirements which states must meet in
order to gqualify foxr primacy. They will also contain new
permitting, procedural and performance standards reguirements
which operators must meet after a permanent program is established
in a state under state primacy or under a federal permanent pro-
gram. These new reguirements upon operators will not take effect
immediately upon publication of the f;naL feaeral regulations

for the permanent program. The interim program regulations wiil
continue in effect until the interim program in Kentucky is replaced
by a permanent program, which is expscted to tazke place between
August 3, 1879, and June 3, 188C.

Small Operztors Exemption. Please remember that the small
operators exemption expires on December 31, 1878. Beginning
January 1, 1897 9 those qvalified small operators who have been
conducting cpe erations under th exemption will be required to
comply with requirements for ve,Lrnlnf to approximate original
contour, complete highwall elimination, and all cother performance
standards which non-exempt operators have been reguired to meet
since May 3, 1978. Beginning January 1, 1979, this bureau will
reguire that all previously exempted small operations be brought
into full compliance with the law and regulations.




